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U.S. Customs Service 


Treasury Decision 


(T.D. 00-15) 


APPLICATION OF PRODUCERS’ GOOD VERSUS CONSUMERS’ 
GOOD TEST IN DETERMINING COUNTRY OF ORIGIN 
MARKING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final interpretation; extension of delayed effective date. 


SUMMARY: On March 14, 2000, Customs published as T.D. 00-15 a no- 
tice setting forth a final interpretation stating that Customs would no 
longer rely on the distinction between producers’ goods and consumers’ 
goods in making country of origin marking determinations. The notice 
prescribed a delayed effective date of June 12, 2000, for the final inter- 
pretation. The effective date was applicable to pipe fittings and flanges 
produced in the United States from imported forgings except for those 
which were the subject of a ruling subject to the procedure specified in 
19 U.S.C. 1625. This document advises the public that the delayed effec- 
tive date period for pipe fittings and flanges is being extended by an 
additional 90 days. 


DATES: This extension is effective June 8, 2000. T.D. 00-15 is applica- 
ble to pipe fittings and flanges on or after September 11, 2000. 


FOR FURTHER INFORMATION CONTACT: Monika Brenner, Attor- 
ney, Special Classification and Marking Branch, Office of Regulations 
and Rulings (202-927-1254). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On March 14, 2000, Customs published in the Federal Register 
(65 FR 13827) T.D. 00-15 a notice setting forth a final interpretation 
that adopted a previously published proposal to the effect that Customs 
would no longer rely on the producers’ good to consumers’ good test of 
Midwood Industries Inc. v. United States, 313 FSupp. 951 (Cust. Ct. 
1970), in determining whether a substantial transformation of an im- 
ported good has occurred for purposes of making a country of origin de- 
termination under the Customs marking statute (section 304 of the 
Tariff Act of 1930, as amended (19 U.S.C. 1304)). 
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The preamble portion of T.D. 00-15 contained a discussion of the pub- 
lic comments solicited in response to the published proposal, including 
comments on whether a delayed effective date for the final Customs in- 
terpretation should be employed, consistent with the principle set forth 
in National Juice Products Association v. United States, 628 F.Supp. 978 
(CIT 1986). One commenter argued in favor of a one-year delayed effec- 
tive date period on the basis that the change proposed by Customs 
would be drastic for pipe fitting and flange producers because it would 
require the purchase and installation of new machinery. In response, 
Customs first noted that when the marking rules were adopted, im- 
portations from NAFTA countries became subject to a marking re- 
quirement and those importers were able to make these changes in far 
less than a one-year period. Although Customs specifically rejected the 
suggested one-year delay as not being necessary based on prior experi- 
ence with other changes in country of origin marking regimes, Customs 
nevertheless agreed that a delayed effective date period would be ap- 
propriate. Accordingly, Customs stated in T.D. 00-15 that although 
Customs would require that all pipe fittings and flanges produced in the 
United States from imported forgings be marked with the country of 
origin of the imported forging, Customs would make the change effec- 
tive 90 days after publication of the notice in the Federal Register, ex- 
cept in the case ofa ruling subject to the procedure specified in 19 U.S.C. 
1625. The final interpretation set forth in T.D. 00-15 therefore was pub- 
lished with a delayed effective date of June 12, 2000. 

Customs has received a request on behalf of several companies seek- 
ing a further delay in the effective date of the notice. The request claims 
that these companies would suffer irreparable harm if the June 12, 
2000, effective date set forth in T.D. 00-15 were not extended, because 
they are unable to comply with the marking requirements by that date. 
Customs believes based on this representation that it would be reason- 
able in the case of pipe fittings and flanges to provide up to 6 months 
from the March 14, 2000, publication of the final interpretation for pro- 
ducers and importers to conform to the new standard. Accordingly, Cus- 
toms is modifying the effective date set forth in T.D. 00-15 in order to 
extend the delayed effective date period by an additional 90 days. 


EXTENSION OF DELAYED EFFECTIVE DATE PERIOD 


Based on the above, in T.D. 00-15 published in the Federal Register 
on March 14, 2000, at 65 FR 13827, under the Effective Date caption the 
date “June 12, 2000” is revised to read “September 11, 2000”. 


RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: June 2, 2000. 
JOHN P. SIMPSON, 


Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 8, 2000 (65 FR 36505)] 





U.S. Customs Service 


General Notices 


EVALUATION OF AND REQUEST FOR COMMENTS 
REGARDING THE RECONCILIATION PROTOTYPE 


AGENCY: Customs Service, Treasury. 


ACTION: General notice: Solicitation of comments from prototype 
participants. 


SUMMARY: This document requests comments, via participation in a 
voluntary survey, on the Reconciliation Prototype for the purpose of 
evaluation and possible revision or expansion of the prototype. 


DATE: Surveys must be received by July 10, 2000. 


ADDRESSES: For those able to use the electronic survey format, the 
survey form is available at http://www.customs.gov/recon. Electronic 
survey responses should be emailed to: Recon. help@customs.treas.gov . 
For those without access to the internet, contact the following for a hard 
copy of the survey: U.S. Customs Service, 1300 Pennsylvania Ave., N.W., 
Room 5.2A, Washington, D.C. 20229-0001, ATTN: Mr. Don Luther or 
Ms. Shari McCann, Reconciliation Team. Hard copy survey responses 
should be faxed to the Headquarters Reconciliation Team at (202) 
927-1096. 


FOR FURTHER INFORMATION CONTACT: Ms. Shari McCann at 
(202) 927-1106 or Mr. Don Luther at (202) 927-0915. 


SUPPLEMENTARY INFORMATION: 


Customs announced and explained the Automated Commercial Sys- 
tem (ACS) Prototype Test of Reconciliation in a general notice docu- 
ment published in the Federal Register (63 FR 6257) on February 6, 
1998. Changes and clarifications to the prototype were announced in 
Federal Register documents published on August 18, 1998 (63 FR 
44303), July 21, 1999 (64 FR 39187), and December 29, 1999 (64 FR 
73121). Additional information regarding the Reconciliation Proto- 
type can be found at http://www.customs.gov/recon . 

The Federal Register notice of February 6, 1998, entitled “Revised 
National Customs Automation Program Test Regarding Reconcilia- 
tion,” provided for evaluation of the prototype and strongly encouraged 
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that participants participate in the evaluation process. It set forth vari- 
ous evaluation methods, including the use of questionnaires (surveys). 
Customs has prepared a survey form that is available at http://www.cus- 
toms.gov/recon. For those without access to the internet, a survey can 
be obtained by contacting the following for a hard copy: U.S. Customs 
Service, 1300 Pennsylvania Ave., N.W., Room 5.2A, Washington, D.C. 
20229-0001, ATTN: Mr. Don Luther or Ms. Shari McCann, Reconcilia- 
tion Team. 

This notice requests comments from participants through the survey. 
Participants should email electronic survey responses to the following 
address by July 10, 2000: Recon. help@customs.treas.gov. Hard copy 
survey responses should be faxed to the Headquarters Reconciliation 
Team at (202) 927-1096. Survey responses will be compiled and used to 
evaluate the prototype. Results of the survey evaluation will be pub- 
lished in the Federal Register, along with any changes or modifications 
made to the prototype as suggested by the evaluation. 


Dated: June 5, 2000. 


ROBERT J. MCNAMARA, 
Acting Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, June 8, 2000 (65 FR 36505)) 





U.S. CUSTOMS SERVICE 


OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, June 7, 2000. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


RECEIPT OF AN APPLICATION FOR 
“LEVER-RULE” PROTECTION 


AGENCY: U.S. Customs Service, Department of the Treasury 


ACTION: Notice of receipt of application for “Lever-Rule” protection. 


SUMMARY: Pursuant to 19 CFR 133.2(f), this notice advises interested 
parties that Customs has received an application from Nintendo of 
America, Inc. seeking “Lever-Rule” protection. 


FOR FURTHER INFORMATION CONTACT: George F. McCray, Esq., 
Intellectual Property Rights Branch, Office of Regulations & Rulings, 
(202) 927-2387. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to 19 CFR 133.2(f), this notice advises interested parties 
that Customs has received an application from Nintendo of America, 
Inc. seeking “Lever-Rule” protection. Protection is sought against im- 
portations of “GAME BOY” pocket video game systems intended for 
sale in Japan which bear the following trademarks: GAME BOY (U.S. 
Patent & Trademark Office Registration No. 1,622,675; U.S. Customs 
Recordation No. TMK92-00026), GAME BOY SHAPE (USS. Patent & 
Trademark Office Registration No. 1,727,817; U.S. Customs Recorda- 
tion No. TMK93-00055), and NINTENDO (U.S. Patent & Trademark 
Office Registration No. 1,213,822; U.S. Customs Recordation No. 
TMK83-00178. Pursuant to 19 CFR 133.2(f), Customs will publish an 
additional notice in the CUSTOMS BULLETIN indicating which trade- 
mark(s) will receive Lever-rule protection relative to specific products 
in the event that it determines that the subject pocket video game sys- 
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tems are physically and materially different from the games authorized 
for sale in the US. 


Dated: June 7, 2000. 
SANDRA L. BELL, DIRECTOR, 


International Trade Compliance Division, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER & 


TREATMENT RELATING TO TARIFF CLASSIFICATION OF A 
TREE STAKE KIT 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to the classification of a tree stake kit. 


SUMMARY: Pursuant to Section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
intends to revoke a ruling letter pertaining to the tariff classification of 
a tree stake kit with wooden stakes and a polypropylene rope. Com- 
ments are invited on the correctness of the proposed action. 


DATE: Comments must be received on or before July 21, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Mary Beth Goodman, 
Textile Branch, (202) 927-1368. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
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with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 1930, 
as amended, (19 U.S.C. § 1484) the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to revoke a ruling pertaining to the classification of tree stake kit from 
China. Although in this notice Customs is specifically referring to one 
ruling, New York Ruling Letter F83565, this notice covers any rulings 
on this merchandise, which may exist but have not been specifically 
identified. Customs has undertaken reasonable efforts to search exist- 
ing data bases for rulings in addition to the one identified. No further 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice, should advise Customs during this notice period. Similarly, pur- 
suant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as 
amended by section 623 of Title VI, Customs intends to revoke any 
treatment previously accorded by the Customs Service to substantially 
identical merchandise. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations 
involving the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule. Any 
person involved in substantially identical transactions should advise 
Customs during this notice and comment period. An importer’s failure 
to advise Customs of substantially identical merchandise or of a specific 
ruling not identified in this notice may raise the rebuttable presump- 
tion of lack of reasonable care on the part of the importer or its agents 
for importations subsequent to the effective date of the final decision of 
this notice. 

In NY F83565, dated March 13, 2000, concerning the tariff classifica- 
tion of a tree stake kit from China containing wooden stakes and a poly- 
propylene rope, the product was erroneously classified under 
subheading 5607.49.1500 of the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) based on the premise that the 
polypropylene rope imparted the essential character to the tree stake 
kit. Since the HTSUSA does not provide for classification ofa tree stake 
kit, it was correctly determined that the merchandise could not be clas- 
sified pursuant to GRI 1 and analysis of the essential character of the 
tree stake kit was made under GRI 3(b). After consideration of the use, 
marketing, value breakdown and weight of the articles comprising the 
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tree stake kit, Customs is reclassifying the tree stake kit based on a de- 
termination that the wooden stakes, impart the essential character to 
the kit rather than the polypropylene rope. NY F83565 is set forth as 
“Attachment A” to this document. The correct classification for the 
product should be under subheading 4421.90.9840 of the HTSUSA as 
an other article of wood. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
F83565, and any other ruling not specifically identified on identical or 
substantially similar merchandise to reflect the proper classification 
within the HTSUSA pursuant to the analysis set forth in Proposed 
Headquarter Ruling (HQ) 963840 (see “Attachment B” to this docu- 
ment). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends 
to revoke any treatment previously accorded by Customs to substan- 
tially identical merchandise. Before taking this action, consideration 
will be given to any written comments timely received. 


Dated: June 1, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, NY, March 16, 2000. 
CLA-2-56:R.R:NC:T A:351 F83565 

Category: Classification 

Tariff No. 5607.49.1500 
Ms. MARIE KNIGHT 
PHOENIX INTERNATIONAL 
28466 Highland 
Romulus, MI 48174 


Re: The tariff classification of a tree stake kit from China. 


DEAR MS. KNIGHT 

In your letter dated February 15, 2000, you requested a classification ruling on behalf of 
United Global Sourcing. 

A sample of a tree stake kit was enclosed. The kit is comprised of three wood stakes, a 
length of non woven fabric, approximately 2.5 inches in width, a 3 ply twisted rope made of 
polypropylene and three metal eye loops. The purpose of the kit is to stabilize a tree so that 
it grows “straight”. It is the opinion of this office that the rope provides the essential char- 
acter of the kit. The rope measures approximately 4 mm in diameter. 

The applicable subheading for the tree stake kit will be 5607.49.1500, Harmonized Tariff 
Schedule of the United States (HTS), which provides for twine, cordage, rope and cables, of 
polyethylene or polypropylene, other, other, not braided or plaited, measuring less than 8 
mm in diameter. The duty rate will be 7.4 percent ad valorem. 

The rope falls within textile category designation 201. Based upon international textile 
trade agreements products of China are subject to quota and the requirement of a visa. 
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The designated textile and apparel categories and their quota and visa status are the re- 
sult of international agreements that are subject to frequent renegotiations and changes. 
To obtain the most current information, we suggest that you check, close to the time of 
shipment, the U.S. Customs Service Textile Status Report, an internal issuance of the U.S. 
Customs Service, which is available at the Customs Web site at wwwcustoms.gov. In addi- 
tion, the designated textile and apparel categories may be subdivided into parts. If so, visa 
and quota requirements applicable to the subject merchandise may be affected and should 
also be verified at the time of shipment. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Camille Ferraro at 212-637-7086. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 963840 mbg 
Category: Classification 
Tariff No. 4421.90.9840 
Ms. LEILA HILLIER 
UNITED GLOBAL SOURCING, INC. 
269 Executive Drive 
Troy, MI 48083-4504 


Re: Reconsideration of NY F83565; Classification of a tree stake kit. 


DEAR Ms. HILLIER: 

This is in response to your letter, dated March 16, 2000, wherein you request reconsider- 
ation of New York Ruling (NY) F83565, regarding classification under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) of a tree stake kit made in Chi- 
na. NY F83565, issued to Phoenix International which was acting on your behalf, classified 
the tree stake kit in 5607.49.1500, HTSUSA, which provides for, inter alia, twine, rope and 
cordage of polypropylene. You requested Customs reconsider this ruling as well as the ap- 
plicability of heading 9817, HTSUSA, to your merchandise. 


Facts: 


The merchandise submitted is a tree stake kit which is intended to provide support dur- 
ing the growth of a young tree. The kit is comprised of four separate components: three 
wooden conical stakes, each measuring approximately one foot in length, with a ridged top 
containing a drilled hole for inserting a metal eyelet and a tapered bottom; a piece of nonwo- 
ven fabric, approximately two and half inches in width and four feet in length; a 3 ply 
twisted rope made of polypropylene measuring approximately four millimeters in diame- 
ter; and three metal eye loops. All of the components are manufactured in China and pack- 
aged together for retail sale. 


Issue: 
What is the proper classification of the tree stake kit? 


Law and Anaylsis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (GRI). GRI 1 provides 
that classification shall be determined according to the terms of the headings and relative 
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section or chapter notes. Where goods cannot be classified solely on the basis of GRI 1, the 
remaining GRI will be applied, in the order of their appearance. 

For the subject merchandise at issue, consideration must be given to each component of 
the tree stake kit. The kit consists of a textile rope which is classifiable under the heading 
which provides for rope (heading 5607, HTSUSA); a wood component which is classifiable 
under the heading which describes other articles of wood (heading 4421, HTSUSA); a met- 
al fastener component which is classifiable under the heading which describes other ar- 
ticles of iron and steel (heading 7326, HTSUSA); and also a textile fabric component which 
is classifiable as nonwoven fabric (heading, 5603, HTSUSA). 

GRI 3 provides, in pertinent part: 

When by application of Rule 2(b) or for any other reason, goods are, prima facie, clas- 
sifiable under two or more headings, classification shall be effected as follows: 

(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods or to part only of the items put up for retail sale, those headings are to be re- 
garded as equally specific in relation to those goods, even if one of them gives a more 
complete or precise description of the goods. 

(b) Mixtures, composite goods consisting of different materials or made up of differ- 
ent components, and goods put up in sets for retail sale, which cannot be classified by 
reference to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 

(c) When goods cannot be classified by reference to 3(a) or 3(b), they shall be classi- 
fied under the heading which occurs last in numerical order among those which equal- 
ly merit consideration. 


When interpreting and implementing the HTSUSA, the Explanatory Notes (“EN”) to 
the Harmonized Commodity Description and Coding System may be utilized. The ENs, 
while neither legally binding nor dispositive, provide a guiding commentary on the scope of 
each heading, and are generally indicative of the proper interpretation of the HTSUSA. 
See, T.D. 89-90, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). The guidance of the ENs is help- 
ful in the instant analysis. 

GRI 3(a), states in pertinent part that “when two or more headings each refer * * * to 
part only of the items in a set put up for retail sale, those headings are to be regarded as 
equally specific in relation to those goods, even if one of them gives a more complete or pre- 
cise description than the others. In such cases, the classification shall be determined by 
Rule 3(b) or 3(c).” In this regard, EN Rule 3(b)(X), p.5, states in pertinent part that “ ‘goods 
put up in sets for retail sale’ shall be taken to mean goods which consist of at least two dif- 
ferent articles which are, prima facie, classifiable in different headings. * * *; consist of 
products or articles put up together to meet a particular need to carry out a specific activity; 
and are put up in a manner suitable for sale directly to users without repacking. * * *” 

The merchandise under consideration is such that the components are adapted to each 
other and are mutually complimentary in their intended function of supporting a tree. Fur- 
thermore, the components are used as a tree support only when used in conjunction with 
one another and would not be sold separately for such a purpose. Therefore, for classifica- 
tion purposes the components are considered to form a “set” whose intended purpose is to 
support a tree. Resort then, to GRIs 3(b) and 3(c) must be made in order to classify the 
product under the HTSUSA. 

GRI 3(b) states that in all these cases the goods are to be “classified as if they consisted of 
the material or component which gives them their essential character, insofar as this crite- 
rion is applicable.” 

As to which component imparts the essential character to the Tree Stake Kit, the rele- 
vant ENs direct Customs to consider the nature of each component in the set, its weight or 
value, or its role in relation to the use of the good. EN Rule 3(b)(VIID, p. 4, gives guidance, 
stating that “the factor which determines essential character will vary as between differ- 
ent kinds of goods. It may, for example, be determined by the nature of the material or com- 
ponent, its bulk, quantity, weight or value, or by the role of a constituent material in 
relation to the use of the goods.” Of the four components which constitute the Tree Stake 
Kit, it appears that the metal eyelets and textile fabric have less significance in the overall 
purpose and function of the kit than the rope and wooden stakes and therefore, are not 
worthy of consideration in determining the essential character of the kit. 

We recognize that considerations as to value, construction and diversification of use, all 
may militate in favor of a conclusion that either the rope or the wooden stakes could impart 
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the essential character. Based upon the information you provided Customs, the value 
breakdown for the Tree Stake Kit is as follows: 


$0.14 each wooden stake 
$0.05 polypropylene rope 
$0.06 each eye bolt 

$0.05 tree wrap 


Given that the value of the wooden stakes, while overall inexpensive, is substantially great- 
er than any other component in the tree stake kit, this value breakdown would support an 
assertion that the wooden stakes are the essential character of the tree stake kit 

Moreover, upon consideration of the “role of the constituent material in relation to the 
use of the goods, “ it would appear that the wooden stakes are manufactured to be used 
exclusively for the tree stake kit. The rope could be sold separately on the market exclusive 
of the kit and also appears to not have any specially manufactured characteristics for aiding 
in the supportive purpose of the tree stake kit. Whereas, the wooden stakes have a tapered 
bottom for easy insertion into the ground and also, a ridged top containing an angled drilled 
hole for inserting a metal eyelet, which according to the packaging advertisement and in- 
structions will aid in mowing and trimming around the tree. 

Under GRI 3(b), therefore, we find that the article is to be classified according to the 
wooden stake in heading 4421, HTSUSA, as “other articles of wood.” 

You assert that the Tree Stake Kit “complies with the actual use requirements that pro- 
vides for implements to be used for agricultural or horticultural purposes.” Subheading 
9817.00.50, HTSUSA, grants duty free treatment for “Machinery, equipment and imple- 
ments to be used for agricultural or horticultural purposes * * *” To fall within this special 
classification a three part test must be met. First, the articles must not be among the long 
list of exclusions to heading 9817, HTSUSA, under Section XXII, Chapter 98, Subchapter 
XVII, U.S. Note 2, HTSUSA. Secondly, the terms of the headings must be met in accordance 
with GRI 1, which provides that classification is determined according to the terms of the 
headings and any relative section or chapter notes. Thirdly, the merchandise must meet 
the conditions required under 19 C.FR. 10.133. (See HQ 950674, dated January 30, 1992.) 

The first part of the test is to determine whether the Tree Stake Kit is excluded from 
heading 9817, HTSUSA. The tree stake kit is classifiable in heading 4421, HTSUSA, and as 
such is not eo nomine excluded from classification in heading 9817, HTSUSA, by operation 
of Section XXII, Chapter 98, Subchapter XVII, U.S. Note 2. The first part of the test is 
therefore satisfied. 

The second part of the test calls for the tree stake kit to be included within the terms of 
the heading as required by GRI 1. The tree stake kit must be “machinery”, “equipment” or 
“implements” used for “agricultural or horticultural purposes.” For this part of the test, 
the initial determination to be made is what agricultural or horticultural pursuit is in ques- 
tion. 

Inasmuch as heading 9817, HTSUSA, does not provide a definition for “agricultural,” 
the tariff term must be considered in accordance with its common and commercial mea- 
ning. Nippon Kogaku (USA), Inc. v. United States, 673 F.2d 380 (1982). To ascertain the 
common [and commercial] meaning [of a tariff term], in addition to relying upon its under- 
standing of the terms used, the courts may consult dictionaries, lexicons, the testimony of 
record, and other reliable sources of information as an aid to its knowledge. Pistorini & Co., 
Inc. v. United States, 461 F. Supp. 331, 332 (1978). In doing so, Customs accepts that “agri- 
culture” is defined as “the science or art of cultivating the soil, harvesting crops, and rais- 
ing livestock.” WEBSTER’S NEW WorLpD Dictionary 26 (3"4 College Ed. 1988). Furthermore, 
“horticulture” is defined as “the art or science of growing flowers, fruits, vegetables, and 
shrubs, esp. in gardens or orchards.” Jd. at 652. 

The intended purpose of the tree stake kit is to stabilize a young tree while growing and 
since the product will facilitate the growth of the tree, the product can be deemed useful for 
agricultural or horticultural purposes. Customs has classified a rubber band type item 
used to stabilize young trees in subheading 9817.00.5000, HTSUSA, contingent upon 
meeting the actual use requirements of 19 C.F-R.§ 10.131- §10.139. (See NY C81074, dated 
Nov. 19, 1997). Therefore, the requirements of the second part of the test is satisfied. 

The third part of the test is that the requirements of 19 CFR §10.131- §10.139 be met. If 
these actual use requirements are satisfied, the third part of the test will be met. 


Holding: 
NY F83565 is hereby revoked. 
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The merchandise under consideration is classified in subheading 4421.90.9840, HTSU- 
SA, which provides for “other articles of wood: other: other: other:other.” The general col- 
umn one duty rate is 3.3 percent ad valorem. However, the merchandise under 
consideration is eligible for duty free treatment under subheading 9817.00.5000, HTSU- 
SA, provided the actual use requirements of section 10.131-10.139, Customs Regulations 
(19 CFR 10.131-10.139), are satisfied. 

JOHN DURANT 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF A RULING LETTER AND 
REVOCATION OF TARIFF TREATMENT RELATING TO THE 
TARIFF CLASSIFICATION OF A MAN’S JACKET AND A PAIR OF 
BIB-AND-BRACE OVERALLS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of a tariff classification rul- 
ing letter and revocation of treatment relating to the tariff classifica- 
tion of a man’s jacket and pair of bib-and-brace overalls. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
intends to modify a ruling letter pertaining to the tariff classification of 
a man’s jacket and pair of bib-and-brace overalls and to revoke any 
treatment previously accorded by Customs to substantially identical 
merchandise. Comments are invited on the correctness of the proposed 
action. 


DATE: Comments must be received on or before July 21, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 


N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, Tex- 
tiles Branch, at (202) 927-2379. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter Title VI) became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts which emerge from the law are in- 
formed compliance and shared responsibility. These concepts are prem- 





U.S. CUSTOMS SERVICE 13 


ised on the idea that in order to maximize voluntary compliance with 
Customs laws and regulations, the trade community needs to be clearly 
and completely informed of its legal obligations. Accordingly, the law 
imposes a greater obligation on Customs to provide the public with im- 
proved information concerning the trade communities responsibilities 
and rights under the Customs and related laws. In addition, both the 
trade and Customs share responsibility in carrying out import require- 
ments. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. 1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)(1)), this notice advises interested parties that Cus- 
toms intends to modify a ruling letter pertaining to the tariff classifica- 
tion of a man’s jacket and bib-and-brace overalls. Although in this 
notice Customs is specifically referring to one ruling, New York Ruling 
Letter (NY) D81086, dated August 7, 1999, this notice covers any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Customs has undertaken reasonable efforts to search exist- 
ing databases for rulings in addition to the one identified. No further 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice, should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended, (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical mer- 
chandise. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying a ruling ofa third party to importations of the same or sim- 
ilar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule. Any person involved in substantial- 
ly identical transactions should advise Customs during this notice per- 
iod. An importer’s failure to advise Customs of substantially identical 
merchandise or of a specific ruling not identified in this notice, may 
raise a rebuttable presumption of a lack of reasonable care on the part 
of the importer or their agents for importations of merchandise subse- 
quent to the effective date of the final notice of this proposed action. 

In NY D81086, we held that the garments described in Attachment A 
were not classifiable under heading 6210 of the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) because the coat- 
ing was not visible to the naked eye. We held that the jacket was classifi- 
able as a water resistant jacket under subheading 6201.93.3000, 
HTSUSA, if it passed the test set forth in U.S. Note 2, Chapter 62, 
HTSUSA. If it did not pass the test, we held that it was classifiable as a 
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jacket under subheading 6201.93.3000, HTSUSA. We held that the 
overalls were classifiable under subheading 6203.43.1500, HTSUSA, as 
water resistant garments, if they passed the test set forth in U.S. Note 2, 
Chapter 62, HTSUSA. If they did not pass the test, we held that they 
were classifiable under subheading 6203.43.2010, HTSUSA, as other 
men’s bib-and-brace overalls. 

Customs intends to modify NY D81086 and any other ruling not spe- 
cifically identified, in order to classify this merchandise under heading 
6210. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends 
to revoke any treatment previously accorded by the Customs Service to 
substantially identical merchandise. Before taking this action, we will 
give consideration to any written comments timely received. 

Proposed HQ 962285, revoking NY D81086 is set forth as Attach- 
ment B to this document. 


Dated: June 2, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
U.S. Customs SERVICE, 
New York, NY, August 27, 1998. 
CLA-2-62:RR:NC:WA:357 D81086 
Category: Classification 
Tariff No. 6201.93.3000, 6201.93.3511, 
6203.43.1500, 6203.43.2010, 


6210.40.5020, and 6210.40.5030 
Mr. Scott D. NogE 


TOWER GROUP INTERNATIONAL, INC 
821 2nd Ave. #1400 
Seattle, WA 98104 


Re: The tariff classification of five men’s jackets, four pairs of men’s trousers and aman’s 
pair of bib-and-brace overalls from China. 


DEAR Mr. NOE: 


In your letter dated August 6, 1998, on behalf of Alliance Mercantile, Inc., you requested 
a classification ruling. 

Five samples were submitted as follows: Style number 839 “Tempest”, consists of a 
man’s jacket and pair of trousers. Both the jacket and trousers are constructed of a shell 
composed of a woven 100% polyester fabric which has a visible PVC coating on the inner 
surface. Both garments are lined with a 100% nylon fabric. 

The jacket has a stand-up collar composed of a knit fleece fabric on the outer surface and 
a polyester fabric on the inner surface. The garment has a full front opening which is se- 
cured by a double pull zipper closure. Two overlapping flaps with six “VELCRO”-type fas- 
teners cover the zipper area. The garment features an integral hood with two 
“VELCRO” -type fasteners at the neck and a drawcord tightening. The hood can be rolled 
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up and secured within the garment’s collar by “VELCRO”-type fasteners. There are two 

vertical pockets with zipper closures on the chest, a zippered inner pocket, an inner draw- 

cord at the waist, sleeve cuffs with tabs secured by “VELCRO”-type fasteners, two front 

pockets with zipper closures below the waist and a drawcord tightening at the bottom hem 

There is a zippered side vent under each armhole. The tradename “Viking” is featured on 
the back of the collar and on the left front pocket. The trousers have an elastic waistband 
with an inner drawcord tightening. Below the waist there isa fly front opening secured by a 
“VELCRO”-type fastener. The garment has side vents with “VELCRO”-type fasteners be- 
low the waist for easy access into an inner garment, a zippered right rear pocket which fea- 
tures the tradename “Viking” and elasticized ankle cuffs with a double pull zipper closure 
and a “VELCRO”-type fastener. 

Style number 711 “Mariner”, consists of a man’s jacket and pair of trousers. Both the 
jacket and trousers are constructed of an outershell composed of a woven 100% nylon fabric 
which has a visible PVC coating on the inner surface. The jacket has a stand-up collar with 
a “VELCRO”-type fastener at the front and an integral hood secured by a drawcord tighte- 
ning. The hood can be rolled up and secured within the collar by a zipper closure. The gar- 
ment has a full front opening secured by a zipper, two front pockets with “VELCRO”-type 
fasteners, a drawcord thru the bottom hem, inner elasticized storm cuffs and a back yoke 
which covers a partial nylon mesh lining. The trousers have an elasticized waistband and a 
tab with a “VELCRO”-type fastener at the bottom of each trouser leg 

Style number 829 “Torrent”, consists of a man’s jacket and pair of trousers which are 
constructed of outershells composed of a woven 100% nylon fabric which has a PVC coating 
on the inner surface. The jacket has an integral hood with a drawcord tightening and a full 
front opening secured by a double pull zipper closure. There is an overlapping flap with 
seven snaps that covers the zipper area. The hood can be rolled up and secured within the 
garment’s collar by two snaps. The garment has an inner drawcord at the waist, two front 
pockets secured by flaps with “VELCRO”-type fasteners, a drawcord tightening thru the 
bottom hem, a back yoke which covers a nylon mesh lining, two grommets under each arm- 
hole for ventilation and partially elasticized sleeve cuffs secured by a tab with a “VEL- 
CRO”-type fastener. The “Viking” trade name is featured on the back portion of the collar 
and on the left front pocket. The trousers have an elasticized waistband and a tab witha 
“VELCRO”-type at the bottom of each trouser leg. 

Style number 819 “Chinook”, consists of a man’s jacket and pair of trousers. Both the 
jacket and trousers are constructed of outershells composed of a woven 100% nylon fabric 
which has a visible PVC coating on the inner surface. The jacket has an integral hood witha 
snap closure at the chin and a drawcord tightening. There is a full front opening secured by 
a zipper closure, a snap closure on the sleeve cuffs, a left chest pocket with a flap secured by 
a “VELCRO”-type fastener, two front pockets with flaps, a drawcord thru the bottom hem, 
two grommets under each armhole and a back yoke which covers a partial nylon mesh li- 
ning. There are reflective strips on the front pockets and along the width of the back yoke 
The “Viking” trade name is located on the left front pocket. The trousers have an elasti- 
cized waistband and a snap closure at the bottom of each trouser leg. 

Style number 3005 consists of a man’s jacket and pair of bib-and-brace overalls. Both the 
jacket and bib-and-brace overalls are constructed of a woven 100% nylon fabric which you 
state has a polyurethane coating on the inner surface. The coating on these garments is not 
visible as that term is defined in the tariff, therefore HTS 6210 does not apply. 

The jacket has a detachable snap-off hood with a drawcord tightening, a self-fabric textile 
loop and a zipper closure. When the hood is detached it could be used as a carrying bag by 
folding the jacket and bib-and-brace overalls and securing them within the hood by the zip- 
per closure. The jacket has a full front opening secured by a zipper closure, a “VEL- 
CRO”-type fastener on the sleeve cuffs, two front pockets with flaps secured by 
“VELCRO”-type fasteners and a back yoke which covers a partial mesh lining. The bib- 
and-brace overall has a front bib which extends more than six inches above the natural 
waistline. The bib has a front patch pocket and adjustable braces which are secured by two 
buttons on the front bib. The braces are elasticized in the back and feature the trade name 
“Viking”. The garment has a fly front opening with a “VELCRO”-type fastener. 

Jackets with detachable hoods imported and sold together are composite goods. Al- 
though the jacket and hood are separable, they are adapted to one another and mutually 
complementary. The primary role of the hood is to be worn with the jacket. Its additional 
function for storage is secondary. The essential character of the combination is the jacket. 
The hood is not regarded as a separate item for duty or quota purposes. 
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The samples are being returned to you. 

The applicable subheading for the jackets of style numbers 839, 711, 829 and 819 will be 
6210.40.5020, Harmonized Tariff Schedule of the United States (HTS), which provides for 
garments, made up of fabrics of heading 5602, 5603, 5903, 5906 or 5907: other men’s or 
boys’ garments: of man-made fibers: other anoraks, windbreakers and similar articles. The 
duty rate will be 7.4 percent ad valorem. 

The applicable subheading for the trousers of style numbers 839, 711, 829 and 819 will be 
6210.40.5030, Harmonized Tariff Schedule of the United States (HTS), which provides for 
garments made up of fabrics of heading 5602, 5603, 5903, 5906 or 5907: other men’s or 
boys’ garments: of man-made fibers: other trousers, breeches and shorts. The duty rate 
will be 7.4 percent ad valorem. 

If the jacket of style number 3005 passes the water resistance test specified in the Har- 
monized Tariff Schedule of the United States (HTS), Chapter 62, U.S. Note 2, then the ap- 
plicable HTS subheading for the garment will be 6201.93.3000, which provides for other 
men’s anoraks, windbreakers and similar articles of man-made fibers, water resistant. The 
duty rate will be 7.4 percent ad valorem. 

If the jacket of style number 3005 does not pass the water resistance test, then the appli- 
cable HTS subheading for the garment will be 6201.93.3511, which provides for other 
men’s anoraks, windbreakers and similar articles of man-made fibers. The duty rate will be 
28.8 percent ad valorem. 

If the bib-and-brace overalls of style number 3005 pass the water resistance test specified 
in the Harmonized Tariff Schedule of the United States (HTS), Chapter 62, U.S. Note 2, 
then the applicable HTS subheading for the garment will be 6203.43.1500, which provides 
for other men’s or boys’ bib-and brace overalls: of synthetic fibers: water resistant. The 
duty rate will be 7.4 percent ad valorem. 

If the pair of bib-and-brace overalls of style number 3005 does not pass the water resist- 
ance test then the HTS subheading for the garment will be 6203.43.2010, which provides 
for other men’s bib-and-brace overalls: of synthetic fibers. The duty rate will be 16.2 per- 
cent ad valorem. 

Each jacket falls within textile category designation 634. Each pair of trousers falls with- 
in textile category designation 647. The pair of bib-and-brace overalls falls within textile 
category designation 659. Based upon international textile trade agreements products of 
China are presently subject to quota restraints and the requirement of a visa. 

The designated textile and apparel categories may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Part categories 
are the result of international bilateral agreements which are subject to frequent renegoti- 
ations and changes. To obtain the most current information available, we suggest that you 
check, close to the time of shipment, the Status Report on Current Import Quotas (Re- 
straint Levels), an internal issuance of the U.S. Customs Service, which is available for in- 
spection at your local Customs office. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist W. Raftery at 212-466-5851. 

RoBERT B. SwWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE 
Washington, DC 
CLA-2 RR:CR:TE 962285 RH 
Category: Classification 
Tariff Nos. 6210.40.5020 and 6210.40.5040 
Mr. Scott D. NOE 
TOWER GROUP INTERNATIONAL, IN¢ 
821 2nd Avenue #1400 
Seattle, WA 98104 


Re: Request for reconsideration of NY D81086 


DEAR MR. NOE 

This is in reply to your letter of October 15, 1998, on behalf of Alliance Mercantile, re- 
questing reconsideration New York Ruling Letter (NY) D81086, dated August 7, 1998, spe- 
cifically, the classification of garments referenced as style number 3005. You do not contest 
the classification of the other garments in that ruling 
Facts 

The two garments comprising style number 3005 are a man’s jacket with a detachable 
hood and a pair of bib-and-brace overalls. When the hood is detached, it may serve as acarry 
bag for the jacket and overalls. Both the jacket and overalls are constructed of a woven 
100% nylon fabric that has a polyurethane coating on the inner surface of the shell fabric 

In NY D81086, we held that the jacket was classifiable as a water resistant jacket under 
subheading 6201.93.3000, HTSUSA, if it passed the test set forth in U.S. Note 2, Chapter 
62, HTSUSA. If it did not pass the test, we held that it was classifiable as a jacket under 
subheading 6201.93.3000, HTSUSA. We held that the overalls were classifiable under sub- 
heading 6203.43.1500, HTSUSA, as water resistant garments, if they passed the test set 
forth in U.S. Note 2, Chapter 62, HTSUSA. If they did not pass the test, we held that they 
were classifiable under subheading 6203.43.2010, as other men’s bib-and-brace overalls 

You contend that the garments should be classified under heading 6210, HTSUSA 
Issue 

What is the correct classification of style 3005? 

Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI). GRI 1 provides that classification is determined first in accordance with 
the terms of the headings of the tariff and any relative section or chapter notes. Where 
goods cannot be classified on the basis of GRI 1, the remaining GRI will be applied in order 

Heading 6210, HTSUSA, provides for garments made up of fabrics of heading 5602, 5603, 
5903, 5906 or 5907. Heading 5903, HTSUSA, provides for textile fabrics impregnated, 
coated, covered, or laminated with plastics, other than tire cord fabrics. Note 2 to Chapter 
59, HTSUSA, states that heading 5903 applies to: 

(a) Textile fabrics, impregnated, coated, covered or laminated with plastics, whatev- 
er the weight per square meter and whatever the nature of the plastic material (com- 
pact or cellular), other than: 

(1) Fabrics in which the impregnation, coating or covering cannot be seen with 
the naked eye (usually chapters 50 to 55, 58 or 60); for the purpose of this provi- 
sion, no account should be taken of any resulting change of color 

In NY D81086, we held that the garments in question were not classifiable under head- 
ing 6210 because the coating was not visible to the naked eye. 

As set forth above, the sole criterion upon which Customs is to determine whether fabric 
is coated for purposes of classification under heading 5903, HTSUSA, is clear and unambig- 
uous: fabric is classifiable under heading 5903 if the plastic coating is visible to the naked 
eye. This office has established criterion by which Customs will deem coating visible to the 
naked eye. In Headquarters Ruling Letters (HQ’s) 083127, dated November 8, 1989, and 
087668, dated January 9, 1991, this office noted that where coating served to “blur” or “ob- 
scure” a fabric’s underlying weave, the fabric was deemed visibly coated for purposes of 
classification within heading 5903, HTSUSA. 
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As suggested in your letter, the Customs National Import Specialist for this commodity 
compared the uncoated outer surface of the garment with the coated inner surface. On the 
coated fabric, he observed that the weave pattern is not sharply defined; it “blurs” or “ob- 
scures” the fabric’s underlying weave, thus rendering the polyethylene coating visible to 
the naked eye. 

Note 5, Chapter 62, HTSUSA, provides that garments which are classifiable, prima facie, 
in both heading 6210, HTSUSA, and any other heading of that chapter (other than 6209), 
are to be classified in heading 6210. Accordingly, since the outer shells are coated (for tariff 
purposes), the samples are classifiable under heading 6210 
Holding: 

NY D81 086 is MODIFIED. 

The jacket is classifiable in subheading 6210.40.5020, HTSUSA, which provides for 
“Garments, made up of fabrics of heading 5602, 5603, 5903, 5906 or 5907: Other men’s or 
boys’ garments: Of man-made fibers: Other: Anoraks (including ski-jackets), windbreak- 
ers and similar articles. It is dutiable at the general column one rate at 7.3 percent ad valo- 
rem and the textile category is 634. 

The overalls are classifiable under subheading 621 0.40.5040, HTSUSA, which provides 
for “Garments, made up of fabrics of heading 5602, 5603, 5903, 5906 or 5907: Other men’s 
or boys’ garments: Of man-made fibers: Other: Overalls and coveralls.” They are dutiable 
at the general column one rate at 7.3 percent ad valorem and the textile category is 659. 

The designated textile and apparel category may be subdivided into parts. If so visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
negotiations and changes, we suggest that you check, close to the time of shipment, the Sta- 
tus Report on Current Import Quotas (Restraint Levels), an issuance of the U.S. Customs 
Service which is updated weekly and is available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) categories, you should contact the local Customs office prior to import- 
ing the merchandise to determine the current status of any import restraints or require- 
ments. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF A 
WOMEN’S PONCHO-LIKE GARMENT 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter and 


revocation of treatment relating to the classification of a women’s pon- 
cho-like garment. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs is modify- 
ing one ruling relating to the tariff classification, under the Harmo- 
nized Tariff Schedule of the United States (HTSUS), of a women’s 
poncho-like garment. Similarly, Customs is revoking any treatment 
previously accorded by it to substantially identical merchandise. Notice 
of the proposed modification was published in the Customs BULLETIN of 
April 26, 2000, Vol. 34, No. 17. No comments were received. 
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EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after August 21, 2000. 


FOR FURTHER INFORMATION CONTACT: Shari Suzuki, Textiles 
Branch: (202) 927-2339. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

In New York Ruling (NY) E83959, dated July 26, 1999, a women’s 
poncho-like garment was classified under heading 6110, HTSUS, as a 
pullover sweater. 

Customs has determined that the women’s poncho-like garment is 
not a pullover sweater and is classifiable under heading 6102, HTSUS, 
which provides for women’s capes and similar articles. Headquarters 
(HQ) 963877 revoking NY E83959 is set forth as “Attachment “ to this 
document. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY E83959, 
as appropriate, and any other ruling not specifically identified to reflect 
the proper classification of the merchandise pursuant to the analysis set 
forth in HQ 963877, supra. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs is revoking any treatment previously accorded by 
Customs to substantially identical transactions. 

As stated in the proposed notice, this modification will cover any rul- 
ings on this issue which may exist but have not been specifically identi- 
fied. Any party who has received an interpretive ruling or decision (i.e., 
ruling letter, internal advice memorandum or decision or protest re- 
view decision) on the issue subject to this notice, should have advised 
Customs during the notice period. Similarly, pursuant to section 
625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), Cus- 
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toms is revoking any treatment previously accorded by Customs to sub- 
stantially identical transactions. This treatment may, among other 
reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s reliance on a treatment of substantially identical 
transactions or on a specific ruling concerning the merchandise cov- 
ered by this notice which was not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 
porter or its agents for importations subsequent to the effective date of 
this final decision. 


Dated: June 1, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY. 
U.S. CusTOMS SERVICE 
Washington, DC, June 1, 2000. 
CLA-2 RR:CR:TE 963877 SS 
Category: Classification 
Tariff No. 6102.10.0000 
Ms. JILL A. NEDER 


EVANS, Woops & CAUFIELD, INC 
20 West Lincoln Avenue 
Valley Stream, NY 11580 


Re: Modification of NY E83959; Classification of a women’s garment; Poncho-like gar- 
ment; Women’s capes, cloaks and similar articles; Heading 6102, HTSUSA; Not a pull- 
over sweater; Not heading 6110, HTSUSA. 


DEAR Ms. NEDER: 


This letter is pursuant to Headquarter’s reconsideration of New York Ruling Letter 
(NY) E83959, issued to you on behalf of your client, CRS International, dated July 26, 1999, 
concerning the classification under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA) of a women’s garment manufactured in China. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the women’s garment, Style ISF9933, in subheading 6110.10.2080, 
HTSUSA, is incorrect. As such, NY E83959 is modified pursuant to the analysis which fol- 
lows below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed modification of NY E83959 was published on April 26, 2000, in the Customs 
BULLETIN, Volume 34, Number 17. No comments were received. 
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Facts: 
In NY E83959, the garment at issue was described as follows: 


Style ISF9933, a cape-like garment, is a loose fitting turtleneck pullover that extends 
below the waist and has 14 inch side slits. The garment features rib knit cuffs, creating 
the appearance of batwing sleeves. 


The garment was constructed from 100 percent cashmere knit fabric. Except for the at- 
tached cuffs, the garment closely resembled a poncho or Mexican Serape. In NY E83959, 
the style ISF9933 was classified under heading 6110, HTSUSA, as a pullover sweater. 


Issue: 


What is the proper classification of the women’s garment under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA)? 


Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Heading 6102, HTSUSA, provides for “[wlomen’s or girls’ overcoats, carcoats, capes, 
cloaks, anoraks (including ski-jackets), windbreakers and similar articles, knitted or cro- 
cheted, other than those of heading 6104.” The EN to heading 6102 state that the provi- 
sions of the EN to heading 6101 apply mutatis mutandis to the articles of the heading. The 
EN to heading 6101 state that the heading covers a category of garments characterized by 
the fact that they are generally worn over all other clothing for protection against weather. 
The EN also state that the heading specifically covers “capes including ponchos.” 

We note the following dictionary definitions: 


Cape—sleeveless outer garment of any length hanging loosely from the shoulders; 
usually covering back, shoulders, arms. The Fashion Dictionary—Mary Brook Picken, 
Revised, Funk & Wagnalls, New York. 

Poncho—(1) fashion item shaped like a square or small oblong blanket with a hole in 
the center for the head, frequently fringed; (2) Utilitarian garment consisting of wa- 
terproof fabric with a slash in the center for the head; when worn it was used as a rain 
cape, when not worn it could be used as a * * * blanket. Dictionary of Fashion—Char- 
lotte Mankey Calasibetta, Second Edition, Revised, Fairchild Books, New York. 


Customs has recognized that capes and ponchos belong within headings 6101 and 6102, 
HTSUSA, when knitted or crocheted, and headings 6201 and 6202, HTSUSA, when not 
knitted or crocheted. In Headquarters Ruling Letter (HQ) 085964, dated February 9, 1990, 
Customs classified a knit cape under heading 6102, HTSUSA. The cape was worn over oth- 
er wearing apparel for warmth and extended from the neck to approximately the mid-thigh 
in front and back and to the hips at the sides. In HQ 086974, dated August 3, 1990, Customs 
classified another cape under heading 6102, HTSUSA. The cape was knitted in one contin- 
uous rectangular piece and had a slit at one end up to the midpoint of the piece which al- 
lowed the article to be draped around the neck to cover the body and shoulders. It also hada 
ruffle along the entire edge of the garment. In HQ 086610, dated March 16, 1990, Customs 
classified a woven poncho under heading 6202, HTSUSA. The poncho was described as be- 
ing rectangular in shape with side openings. Furthermore, numerous ponchos described as 
pullover garments which lacked armholes and hung freely from the shoulder have been 
classified under headings 6101, 6102, 6201 and 6202, HTSUSA. See NY 802345, dated Oc- 
tober 14, 1994; NY 806059, dated January 31, 1995; NY 857566, dated November 19, 1990; 
District Ruling Letter (PD) A87576, dated October 10, 1996; PD C87773, dated May 20, 
1998; NY C88576, dated June 18, 1998; NY E85191, dated August 26, 1999 and NY E86319, 
dated September 24, 1999. 

A variety of articles similar to capes and ponchos have also been classified under head- 
ings 6101, 6102, 6201 and 6202, HTSUSA. In NY 880439, dated December 16, 1992, Cus- 
toms classified a poncho described as “sleeveless with over sized armholes” under heading 
6202, HTSUSA. The armholes extended past the shoulders and covered part of the upper 
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arm, giving the garment a “cape-like” effect. The garment also had a U-shaped neckline 
and bottom hem trimmed with fringe. In NY A88757, dated November 1, 1996, Customs 
classified a “Shaw Poncho Scarf” as a cape. The cape had a full frontal opening with an at- 
tached scarf and three button and loop fasteners at the neck. The cape was sleeveless, hung 
loosely from the shoulders and had twisted fringe at the end. 

Customs does not find that the sleeve endings or turtleneck features on the subject gar- 
ment preclude classification under heading 6102, HTSUSA. Customs has classified several 
ponchos with tightening around the wrists under the headings for capes and ponchos. In 
PD A87576, dated October 10, 1996, Customs classified a poncho described as having long 
sleeves with rib knit cuffs under heading 6202, HTSUSA. In NY 854201, undated, Customs 
classified a poncho described as having long sleeves with hook and loop type fasteners on 
the sleeve cuffs under heading 6201, HTSUSA. The sleeve endings or cuffs on the instant 
garment serve to secure the garment on the body similar to side fasteners on other ponchos 
previously classified under heading 6102, HTSUSA. See HQ 086610 (cited above) and NY 
A84526, dated June 28, 1996. Additionally, Customs has classified ponchos with a variety of 
neck treatments or hoods under heading 6102, HTSUSA. See HQ 086610, NY A88757 and 
PD A84526 (cited above). 

Customs believes that the instant garment should be classified in the appropriate provi- 
sion for agarment which is similar to a women’s knitted cape. Its body length, which covers 
the upper torso from the neck to the shoulders and extends below the waist, combined with 
the closely knit fabric of man-made and wool fibers provide the wearer with protection from 
cold weather. Furthermore, the appearance of the garment, with its pullover nature, open 
sides, blanket-like appearance and fringe, satisfies the dictionary understanding of a pon- 
cho, which is included in heading 6102, HTSUSA. Customs does not believe that this gar- 
ment is a pullover sweater classifiable under heading 6110, HTSUSA, because it has 
features uncharacteristic of asweater such as lack of sleeves or armhole openings and open 
sides. Furthermore, Customs does not believe that the garment is considered in the trade 
to be a sweater. Accordingly, we find that the subject merchandise should be classified as a 
garment similar to a women’s knitted cape under heading 6102, HTSUSA. 


Holding: 


Women’s poncho-like garment Style ISF9933 is classifiable under subheading 
6102.10.0000, HTSUSA, which provides for “Women’s or girls’ overcoats, carcoats, capes, 
cloaks, anoraks (including ski-jackets), windbreakers and similar articles, knitted or cro- 
cheted, other than those of heading 6104: Of wool or fine animal hair.” The general column 
one duty rate is 60.9 cents per kilogram plus 17.8 percent ad valorem. The textile quota 
category is 435. 

NY E83959 dated July 26, 1999, is hereby modified. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION AND REVOCATION OF RULING LETTERS AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
SHOE ACCESSORIES 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of modification and revocation of tariff classification 
ruling letters and revocation of treatment relating to the classification 
of shoe accessories. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs is modify- 
ing two rulings and revoking one ruling relating to the tariff classifica- 
tion, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of shoe accessories. Similarly, Customs is revoking any treat- 
ment previously accorded by it to substantially identical merchandise. 
Notice of the proposed modification and revocation was published in 
the CUSTOMS BULLETIN of April 26, 2000, Vol. 34, No. 17. One comment 
was received supporting the proposed changes. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on of after August 21, 2000. 


FOR FURTHER INFORMATION CONTACT: Shari Suzuki, Textile 
Branch: (202) 927-2339. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

In Headquarters Ruling (HQ) 086055, dated January 9, 1990, HQ 
952170, dated December 23, 1992, and New York Ruling (NY) A89942, 
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dated December 6, 1996, shoe accessories were classified under head- 
ings 6117 and 6217, HTSUS, as other made up clothing accessories. 

Customs has determined that shoe accessories are not clothing acces- 
sories and, are thus, classifiable under subheading 6307.90.9989, 
HTSUS, which provides for “Other made up articles, including dress 
patterns: Other: Other: Other; Other: Other”. HQ 963531 revoking HQ 
086055 is set forth as “Attachment A” to this document. HQ 963535 
modifying HQ 952170 is set forth as “Attachment B” to this document. 
HQ 963536 modifying NY A89942 is set forth as “Attachment C” to this 
document. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking or modifying 
HQ 086055, HQ 952170 and NY A89942, as appropriate, and any other 
ruling not specifically identified to reflect the proper classification of 
the merchandise pursuant to the analysis set forth in HQ 963531, HQ 
963535 and HQ 963536, supra. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs is revoking any treatment previously accorded by 
Customs to substantially identical transactions. 

As stated in the proposed notice, this modification and revocation 
will cover any rulings on this issue which may exist but have not been 
specifically identified. Any party who has received an interpretive rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the issue subject to this notice, 
should have advised Customs during the notice period. Similarly, pur- 
suant to section 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 
1625(c)(2)), Customs is revoking any treatment previously accorded by 
Customs to substantially identical transactions. This treatment may, 
among other reasons, have been the result of the importer’s reliance on 
aruling issued toa third party, Customs personnel applying aruling ofa 
third party to importations involving the same or similar merchandise, 
or the importer’s or Customs previous interpretation of the Harmo- 
nized Tariff Schedule of the United States. Any person involved in sub- 
stantially identical transactions should have advised Customs during 
the notice period. An importer’s reliance on a treatment of substantial- 
ly identical transactions or on a specific ruling concerning the mer- 
chandise covered by this notice which was not identified in this notice 
may raise the rebuttable presumption of lack of reasonable care on the 


part of the importer or its agents for importations subsequent to the ef- 
fective date of this final decision. 


Dated: June 1, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE 
Washington, DC, June 1, 2000 
CLA-2 RR:CR:TE 963531 SS 
Category: Classification 


Tariff No. 6307.90.9989 
MICHAEL O’NEILL, ESQUIRE 


O’NEIL & WHITAKER, IN‘ 
1809 Baltimore Avenue 
Kansas City, MO 64108 


Re: Revocation of HQ 086055: Classification of Neoprene Boot Liners; Shoe Accessories; 
Other Made Up Textile Articles; Heading 6307, HTSUSA; Not Clothing Accessories; 
Heading 6117, HTSUSA 


DEAR MR. O'NEILL 


This letter is pursuant to Headquarters’ reconsideration of Headquarters Ruling Letter 
HQ) 086055, dated January 9, 1990, addressed to you on behalf of your client Nelson. 
Weather-Rite, which concerned the classification under the Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA) of neoprene boot liners 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the neoprene boot liners in subheading 6117.80.0035, HTSUSA, is in- 
correct. For the reasons that follow, this ruling revokes HQ 086055 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of HQ 086055 was published on April 26, 2000, in the Customs 
BULLETIN, Volume 34, Number 17 


Facts: 


The neoprene boot liners which are the subject of this ruling were described in HQ 
086055 as follows: 


The sample at issue, model no. 2308, is a reversible ankle-high boot liner composed of 
neoprene laminated between two layers of nylon jersey. The neoprene and nylon jersey 
materials weigh 80 percent and 20 percent respectively. A seam runs along the front 
center, in the back, and around the edge of the sole. One side of the boot fabric has a 
camouflage design, and the other is a solid brown color 


The ruling also indicates that the neoprene boot liner has an applied sole (a separate piece 
of the same material as the upper) which will be in contact with the insole of the boot rather 

than the ground. The fabric layer is too delicate for outdoor use to be considered an outer 
sole and the liner’s use as separate footwear is unlikely. The camouflage print on one side of 


the liner and its snug fitting design suggest that the liner will not remain in the boot when 
the foot is removed 


Issue: 


What is the proper classification of the neoprene boot liners under the Harmonized Tar- 
iff Schedule of the United States Annotated (HTSUSA)? 


Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI 

As explained in HQ 086055, the boot liners at issue are excluded from Chapter 64, HTSU- 
SA as footwear or parts of footwear. The boot liners are not “footwear” classified in heading 
6401 through 6405, HTSUSA, because they do not have an “outer sole” as defined by the 
EN. The boot liners are not “parts of footwear” classified in heading 6406, HTSUSA, since 
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they are closely shaped to the foot and will not remain in the boot when the foot is removed. 
They are not described by the “gaiter, leggings and similar articles” subdivision of heading 
6406, HTSUSA, because they cover the whole foot. Lastly, the boot liners are not consid- 
ered hosiery of heading 6115, HTSUSA, because their structure and function do not con- 
form to that of items generally designated as hosiery. Furthermore, the boot liners are not 
marketed as hosiery and will normally be worn over hosiery. 

Heading 6117, HTSUSA, covers, among other things, other made up clothing accesso- 
ries. The term “clothing accessory” is not defined in the HTSUSA. However, in HQ 084857, 
dated June 28, 1989, and HQ 081945, dated January 29, 1990, Customs clearly stated that 
accessories to shoes are not considered “clothing accessories” of heading 6217, HTSUSA!. 
HQ 084857 (cited above), stated in pertinent part: 


* * * [T]n order to be classifiable under Heading 6217, an article must be a clothing 
accessory. In our view, shoes are commonly considered to be apparel accessories and 
not “clothing”, and, while shoe covers may be considered to be shoe accessories, acces- 
sories of clothing accessories are not within the purview of Heading 6217. 


Applying this rationale to the subject merchandise, the neoprene boot liners are shoe acces- 
sories, which are not clothing accessories, and, thus, are not properly classifiable under 
heading 6117, HTSUSA. 

Despite this line of cases, in HQ 086055, the ruling issued to your client, Customs classi- 
fied the neoprene boot liners as other made up clothing accessories. The ruling did not ex- 
plain how the liners qualified as “clothing accessories”. Additionally, in HQ 952170, dated 
December 23, 1992, Customs classified booties worn with walking shoes as other made up 
clothing accessories. Reliance was placed upon the prior neoprene boot liner ruling. HQ 
952170 (cited above) acknowledged that it and the prior boot liner ruling were inconsistent 
with the reasoning set forth in HQ 081945 (cited above), and stated that Customs was con- 
sidering revocation of HQ 081945. However, no such revocation has occurred. In fact, Cus- 
toms is in the process of revoking HQ 086055 and modifying HQ 952170 (cited above). 
Upon review of the matter, we find that HQ 084857 and HQ 081945 present a more rea- 
soned approach to the classification of shoe accessories. 

Heading 6307, HTSUSA, provides for other made up textile articles. The EN to heading 
6307, HTSUSA, state that the heading covers made up articles of any textile material 
which are not included more specifically elsewhere in the tariff schedule. The neoprene 
boot liners are not included more specifically elsewhere in the tariff schedule. 

In HQ 084857 and HQ 081945 (cited above), Customs classified disposable shoe covers 
under heading 6307, HTSUSA. As stated above, Customs reasoned that accessories to 
shoes are not considered “clothing accessories” of heading 6217, HTSUSA. Furthermore, 
Customs has classified other shoe accessories under heading 6307, HTSUSA. In HQ 
083538, dated February 12, 1990, Customs classified animal head “shoe tie-ons” as other 
made up textile articles. The shoe tie-on was described as an animal head of man-made fi- 
bers with two small loops on the back which enabled the animal head to serve as a shoe 
decoration by running the shoe laces through the loops. Additionally, in HQ 086328, dated 
April 18, 1990, Customs classified shoe decorations which were attached to sneakers by 
hook and loop material under heading 6307, HTSUSA. The shoes had textile uppers com- 
posed of hook and loop type material. Woven strips with various dinosaur designs had hook 
and loop material on the back which allowed the strips to be attached to the upper of the 
shoe for decoration. Applying these cases to the merchandise at issue, the neoprene boot 


liners are accessories to clothing accessories and are properly classifiable under heading 
6307, HTSUSA. 


Holding: 


HQ 086055 is hereby revoked to reflect that the neoprene boot liners described therein 
are classifiable under subheading 6307.90.9989, HTSUSA, which provides for “Other 
made up articles, including dress patterns: Other: Other: Other; Other: Other.” The gen- 
eral column one duty rate is 7 percent ad valorem. 


1 Both headings 6117 and 6217, HTSUSA, cover clothing accessories. Heading 6117, HTSUSA, covers knitted or 
crocheted clothing accessories while heading 6217, HTSUSA, covers clothing accessories, not knitted or crocheted. 
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In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 
JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, June 1, 2000. 
CLA-2 RR:CR:TE 963535 SS 
Category: Classification 


Tariff No. 6307.90.9989 
Mr. JOHN B. PELLEGRINI 


Ross & HARDIES 

PARK AVENUE TOWER 

65 East 55th Street 

New York, NY 10022-3219 


Re: Modification of HQ 952170: Classification of Booties for Walking Shoes; Shoe Accesso- 
ries; Other Made Up Textile Articles; Heading 6307, HTSUSA; Not Clothing Accesso- 
ries; Heading 6117, HTSUSA. 


DEAR MR. PELLEGRINI: 


This letter is pursuant to Headquarters’ reconsideration of Headquarters Ruling Letter 
(HQ) 952170, dated December 23, 1992, addressed to you on behalf of your client Reebok 


International, Ltd., which concerned the classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) of booties for walking shoes. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the booties in subheading 6117.80.00, HTSUSA, is incorrect. For the 
reasons that follow, this ruling modifies HQ 952170. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed modification of HQ 952170 was published on April 26, 2000, in the Customs 
BULLETIN, Volume 34, Number 17. 


Facts: 
The booties which are the subject of this ruling were described in HQ 952170 as follows: 


The merchandise consists of a snug fitting bootie, possessing an elasticized man-made 
fiber upper and applied sole of the same material. The bootie is meant to be worn over a 
person’s foot when it is slipped into a corresponding walking shoe. Counsel advises 
that the walking shoes are “complete footwear and may be worn without the booties.” 
A pair of booties will be imported and sold at retail with a pair of walking shoes, in the 
same package and at a unitary price. The bootie will also be imported and sold sepa- 
rately from the walking shoes. 


Issue: 


What is the proper classification of the booties under the Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA)? 


Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
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terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

As explained in HQ 952170, the booties at issue are excluded from Chapter 64, HTSUSA 
as footwear or parts of footwear. The booties are excluded from headings 6401 through 
6405, HTSUSA, the provisions for footwear, because they will be worn only inside shoes 
and do not have an “outer sole” as defined by the EN. Additionally, the booties are not clas- 
sified in heading 6406, HTSUSA, as footwear parts since they will not remain in the shoe 
when the foot is removed like the other exemplars of the heading. Also, the booties are not 
included in the “gaiter, leggings and similar articles” subdivision of heading 6406, HTSU- 
SA, because the EN to the subdivision excludes articles which cover the whole foot. Lastly, 
the booties are precluded from classification under heading 6115, HTSUSA, the provision 
for socks and other hosiery, because they have a separate applied sole. 

Heading 6117, HTSUSA, covers, among other things, other made up clothing accesso- 
ries. The term “clothing accessory” is not defined in the HTSUSA. However, in HQ 084857, 
dated June 28, 1989, and HQ 081945, dated January 29, 1990, Customs clearly stated that 
accessories to shoes are not considered “clothing accessories” of heading 6217, HTSUSA!. 
HQ 084857 (cited above), stated in pertinent part: 


* * * [T]n order to be classifiable under Heading 6217, an article must be a clothing 
accessory. In our view, shoes are commonly considered to be apparel accessories and 
not “clothing”, and, while shoe covers may be considered to be shoe accessories, acces- 
sories of clothing accessories are not within the purview of Heading 6217. 


Applying this rationale to the subject merchandise, the booties are not clothing accessories 
and are thus not properly classifiable under heading 6117, HTSUSA. 

Despite this line of cases, in HQ 952170, the ruling issued to your client, Customs classi- 
fied the booties as other made up clothing accessories. The ruling did not explain how the 
booties qualified as “clothing accessories” and merely cited to HQ 086055, dated January 9, 
1990. In HQ 086055, Customs classified neoprene boot liners as clothing accessories but 
did not explain how the liners met the description of “clothing accessories” of heading 
6117, HTSUSA. HQ 952170 acknowledged that it and the prior boot liner ruling were in- 
consistent with the reasoning set forth in HQ 081945 (cited above), and stated that Cus- 
toms was considering revocation of HQ 081945. However, no such revocation has occurred 
Furthermore, Customs isin the process of revoking HQ 086055 and modifying HQ 952170. 
Upon review of the matter, we find that HQ 084857 and HQ 081945 present a more rea- 
soned approach to the classification of shoe accessories 

Heading 6307, HTSUSA, provides for other made up textile articles. The EN to heading 
6307, HTSUSA, state that the heading covers made up articles of any textile material 
which are not included more specifically elsewhere in the tariff schedule. The booties for 
walking shoes are not included more specifically elsewhere in the tariff schedule. 

In HQ 084857 and HQ 081945 (cited above), Customs classified disposable shoe covers 
under heading 6307, HTSUSA. As stated above, Customs reasoned that accessories to 
shoes are not considered “clothing accessories” of heading 6217, HTSUSA. Furthermore, 
Customs has classified shoe accessories under heading 6307, HTSUSA. In HQ 083538, 
dated February 12, 1990, Customs classified animal head “shoe tie-ons” as other made up 
textile articles. The shoe tie-on was described as an animal head of man-made fibers with 
two small loops on the back which enabled the animal head to serve as a shoe decoration by 
running the shoe laces through the loops. Additionally, in HQ 086328, dated April 18, 1990, 
Customs classified shoe decorations which were attached to sneakers by hook and loop ma- 
terial under heading 6307, HTSUSA. The shoes had textile uppers composed of hook and 
loop type material. Woven strips with various dinosaur designs had hook and loop material 
on the back which allowed the strips to be attached to the upper of the shoe for decoration 
Applying these cases to the merchandise at issue, the booties for walking shoes are accesso- 
ries to clothing accessories and are properly classifiable under heading 6307, HTSUSA. 


Holding: 


HQ 952170 is hereby modified to reflect that the booties for walking shoes described 
therein are classifiable under subheading 6307.90.9989, HTSUSA, which provides for 
“Other made up articles, including dress patterns: Other: Other: Other; Other: Other.” 
The general cclumn one duty rate is 7 percent ad valorem. 


1 Both headings 6117 and 6217, HTSUSA, cover clothing accessories. Heading 6117, HTSUSA, covers knitted or 
crocheted clothing accessories while heading 6217, HTSUSA, covers clothing accessories, not knitted or crocheted. 
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In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CusToMS BULLETIN. 
JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, DC, June 1, 2000. 
CLA-2 RR:CR:TE 963536 SS 
Category: Classification 
Tariff No. 6307.90.9989 
Mr. CHUCH FISKE 
BARTHCO INTERNATIONAL, INC 
1377 E. Irving Park Rd. 
Itasca, IL 60143 


Re: Modification of NYA89942; Classification of Shoe Ornaments; Shoe Accessories; Oth- 
er Made Up Textile Articles; Heading 6307, HTSUSA; Not Clothing Accessories; 
Heading 6217, HTSUSA; Not Parts of Footwear; Heading 6406, HTSUSA. 


DEAR Mk. FISKE 
This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 


(NY) A89942, dated December 6, 1996, addressed to you, on behalf of your client Audace, 
Inc., which concerned the classification under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) of shoe ornaments. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the shoe ornaments in subheading 6217.10.9030, HTSUSA, is incor- 
rect. For the reasons that follow, this ruling modifies NY A89942 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed modification of NY A89942 was published on April 26, 2000, in the Customs 
BULLETIN, Volume 34, Number 17. 


Facts: 


The shoe ornaments which are the subject of this ruling were described in NY A89942 as 
follows: 


The submitted samples are shoe ornaments consisting of woven man made fiber fabric 
with metal clips. There are four bow designs and three round flower designs 


Issue: 


What is the proper classification of the shoe ornaments under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA)? 


Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 
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Chapter 64, HTSUSA, provides for, inter alia, footwear and parts of footwear. Although 
heading 6404, HTSUSA, provides for parts of footwear, shoe ornaments are specifically ex- 
cluded from the heading. Chapter Note 2 to Chapter 64, HTSUSA, states as follows 


2. For the purposes of heading 6406, the term “parts” does not include pegs, protec- 
tors, eyelets, hooks, buckles, ornaments, braid, laces, pompons or other trimmings 
(which are to be classified in their appropriate headings) or buttons or other goods of 
heading 9606. 


Accordingly, the subject shoe ornaments are excluded from classification in Chapter 64 
HTSUSA. 

Heading 6217, HTSUSA, covers, among other things, other made up clothing accesso- 
ries. The term “clothing accessory” is not defined in the HTSUSA. However, in Headquar- 
ters Ruling Letter (HQ) 084857, dated June 28, 1989, and HQ 081945, dated January 29, 
1990, Customs clearly stated that accessories to shoes are not considered “clothing acces- 
sories” of heading 6217, HTSUSA. HQ 084857 (cited above), stated in pertinent part: 


* * * (T]n order to be classifiable under Heading 6217, an article must be a clothing 
accessory. In our view, shoes are commonly considered to be apparel accessories and 
not “clothing”, and, while shoe covers may be considered to be shoe accessories, acces- 
sories of clothing accessories are not within the purview of Heading 6217 


Applying this rationale to the subject merchandise, the shoe ornaments are not clothing 
accessories and are thus not properly classifiable under heading 6217, HTSUSA 

Despite this line of cases, the ruling previously issued to your client, NY A89942, classi- 
fied the shoe ornaments as clothing accessories under heading 6217, HTSUSA. It appears 
that HQ 086055, dated January 9, 1990 and HQ 952170, dated December 23, 1992, were 
consulted. In HQ 086055, Customs classified neoprene boot liners as other made up cloth- 
ing accessories. The ruling did not explain how the liners qualified as “clothing accesso- 
ries.” Additionally, in HQ 952170, Customs classified booties worn with walking shoes as 
other made up clothing accessories. Reliance was placed upon the prior neoprene boot liner 
ruling. HQ 952170 (cited above) acknowledged that it and the prior boot liner ruling were 
inconsistent with the reasoning set forth in HQ 081945 (cited above), and stated that Cus- 
toms was considering revocation of HQ 081945. However, no such revocation has occurred 
Please be advised that Customs is currently in the process of revoking HQ 086055 and mod- 
ifying HQ 952170 (cited above). Upon review of the matter, we find that HQ 084857 and HQ 
081945 present a more reasoned approach to the classification of shoe ornaments. 

Heading 6307, HTSUSA, provides for other made up textile articles. The EN to heading 
6307, HTSUSA, state that the heading covers made up articles of any textile material 
which are not included more specifically elsewhere in the tariff schedule. The EN also state 
that the heading specifically includes rosettes other than those for garments. Webster’s II 
New Riverside University Dictionary defines rosette as “[a]n ornament or badge made of 
silk or ribbon that is pleated or gathered to resemble a rose and is worn as a clothing decora- 
tion or as a part of a medal.” We find that the instant shoe ornaments are similar in nature 
to rosettes. 

In HQ 084857 and HQ 081945 (cited above), Customs classified disposable shoe covers 
under heading 6307, HTSUSA. As stated above, Customs reasoned that accessories to 
shoes are not considered “clothing accessories” of heading 6217, HTSUSA. Furthermore, 
Customs has classified similar shoe ornaments under heading 6307, HTSUSA. In HQ 
083538, dated February 12, 1990, Customs classified animal head “shoe tie-ons” as other 
made up textile articles. The shoe tie-on was described as an animal head of man-made fi- 
bers with two small loops on the back which enabled the animal head to serve as a shoe 
decoration by running the shoe laces through the loops. Additionally, in HQ 086328, dated 
April 18, 1990, Customs classified shoe decorations which were attached to sneakers by 
hook and loop material under heading 6307, HTSUSA. The shoes had textile uppers com- 
posed of hook and loop type material. Woven strips with various dinosaur designs had hook 
and loop material on the back which allowed the strips to be attached to the upper of the 
shoe for decoration. Applying these cases to the merchandise at issue, the shoe ornaments 


at issue are accessories to clothing accessories and are properly classifiable under heading 
6307, HTSUSA. 


Holding: 


NY A89942 is hereby modified to reflect that the shoe ornaments described therein are 
classifiable under subheading 6307.90.9989, HTSUSA, which provides for “Other made up 
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articles, including dress patterns: Other: Other: Other; Other: Other.” The general col- 
umn one duty rate is 7 percent ad valorem. 
In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 
JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division 


MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
RELATING TO THE CONCEPT OF SALE FOR EXPORTATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of valuation ruling letter. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter, HRL 546798 dated July 
31, 1998, concerning the appraisement of imported motor vehicles in 
which a sale for exportation was found to exist and any treatment pre- 
viously accorded by the Customs Service to substantially identical 
transactions. 


DATE: This modification is effective for transactions entered or with- 
drawn from warehouse for consumption on or after August 21, 2000. 


FOR FURTHER INFORMATION CONTACT: Kathleen Clarke, Value 
Branch, Office of Regulations and Rulings (202) 927-2399. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under §484 of the Tariff Act of 1930, 
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as amended, (19 U.S.C. §1484), the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirements is met. 

Pursuant to §625(c)(1), Tariff Act of 1930 (19 U.S.C. §1625(c)(1)), as 
amended by §623 of Title VI, a notice was published on April 26, 2000, 
in the CUSTOMS BULLETIN, Vol. 34, No. 17, proposing to modify Head- 
quarters Ruling Letter (““HRL’) 546798 concerning the appraisement 
of imported motor vehicles in which a sale for exportation was found to 
exist pursuant to an established program where the merchandise was 
imported within six months after delivery. No comments were received 
in response to this notice. 

As stated in the proposed notice, this modification covers any rulings 
on this merchandise which may exist but have not been specifically 
identified. Customs has undertaken reasonable efforts to search exist- 
ing data bases for rulings in addition to the one identified. No further 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice, should have advised the Customs Service during this notice peri- 
od. 

Similarly, pursuant to §625(c)(2), Tariff Act of 1920 (19 U.S.C. 
§1625(c)(2)), as amended by §623 of Title VI, Customs intends to revoke 
any treatment previously accorded by the Customs Service to substan- 
tially identical transactions. This treatment may, among other reasons, 
be the result of the importer’s reliance on a ruling issued to a third 
party, Customs personnel applying a ruling to a third party to importa- 
tions of the same or similar type of transaction, or the importer’s or 
Customs previous interpretation of the §402 of the Tariff Act of 1930, as 
amended by the Trade Agreements Act of 1979 (“TAA”: 19 U.S.C. 
§1401la). Any person involved in substantially identical transactions 
should have advised Customs during this notice period. An importer’s 
failure to advise the Customs Service of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise issues 
of reasonable care on the part of the importer or their agents for im- 
portations of transactions subsequent to this notice. 

In HRL 546798 dated July 31, 1998, Customs held that a refundable 
security deposit with respect to the importation of motor vehicles into 
the United States was not included within transaction value pursuant 
to §402(b) of the TAA. Although not an issue presented, HRL 547698 
also stated that a sale for exportation to the United States occurred pur- 
suant to an established program when the vehicles were imported with- 
in six months of delivery. After review and consideration of HRL 
546798, Customs has determined that a portion of the appraisement 
analysis is unnecessary and should be removed from the ruling. 
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Customs, pursuant to 19 U.S.C. §1625(c)(1), is modifying HRL 
546798, and any other ruling not specifically identified to reflect proper 
appraisement analysis set forth in HRL 547686 (see the Attachment to 
this document). Additionally, pursuant to 19 U.S.C. §1625(c)(2), Cus- 
toms is revoking any treatment previously accorded by the Customs 
Service to substantially identical transactions. 


Dated: May 31, 2000. 
SANDRA BELL, 


Director, 
International Trade Compliance Division. 


[Attachment] 


ATTACHMENT |] 


DEPARTMENT OF THE TREASURY 
U.S. CusToMS SERVICE 
Washington, DC, May 31, 2000 
RR:IT:VA 547686 KCC 
Category: Valuation 

Mr. CARL D. CAMMARATA 
GEORGE R. TUTTLE, PC 
Three Embarcadero Center, Suite 1160 
San Francisco, CA 94111 


Re: Modification of HRL 546798; Porsche Cars North America, Inc.; VAT refund 


DEAR Mr. CAMMARATA 

This decision concerns Headquarters Ruling Letter (HRL) 546798 dated July 31, 1998, 
issued to you on behalf of Porsche Cars North America, Inc. (“PCNA”). In HRL 547698, we 
determined that a refundable security deposit with respect to the importation of motor ve- 
hicles into the United States was not included within transaction value. Although not an 
issue presented, HRL 547698 also stated that a sale for exportation to the United States 
occurred pursuant to the American Tourist Delivery Program when the vehicles were im- 
ported within six months of delivery. We have reviewed HRL 547698 and determined that it 
should be as follows 

Pursuant to §625(c), Tariff Act of 1930, as amended (19 U.S.C. §1625(c)), notice of the 
proposed modification of HRL 546798 was published on April 26, 2000, in the Customs 
BULLETIN, Volume 34, Number 17. No comments were received in response to the notice 


Facts: 


You stated that PCNA is an importer and authorized distributor of motor vehicles for 
resale in the United States. PCNA participates in a program called the “American Tourist 
Delivery Program” (“Program”). The Program allows a U.S. customer, who is planning to 
travel as a tourist in Germany, to place an order with a PCNA dealer for automobile deliv- 
ery at the Porsche factory. The customer can then use the vehicle while in Europe, prior to 
shipping it to the U.S. The program is designed for personal use of the vehicles only, it is not 
designed for commercial resale purposes. 

When acustomer purchases a car through the Program, he or she must sign the Tourist 
Delivery Program “car order form.” This form, submitted by counsel, indicates the specifi- 
cations for the car, vehicle insurance and registration applications, requested date of deliv- 
ery and acknowledgment of release. The price of the car and other charges are listed on the 
form. You also submitted the February 1998, Tourist Delivery Procedures Manual, which 
outlines the purchase process. 
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According to you, when an order is placed, the dealership will collect a refundable deposit 
to cover the cost of the German “Value Added Tax.” (“VAT”). In accordance with the Tour- 
ist Delivery Procedures Manual (February 1998), this tax is to be listed separately on the 
invoice as the VAT. This tax is levied on the automobile in the event that it is not exported to 
the United States. When the car is exported from Germany to Canada or the United States, 
the deposit, plus interest, is refunded to the customer. However, if the car is not exported to 
the United States or Canada, within six months of the date of delivery, the deposit is for- 
feited, and paid over to the German governmental authorities as the VAT. 

You indicate that when the U.S. customer takes delivery of the automobile in Germany, 
the VAT is not due to the German government, since the vehicle is sold for exportation to 
the United States and intended to be used temporarily in Europe before exportation. How- 
ever, if the tourist changes his or her mind and decides to keep or resell the vehicle in Ger- 
many, the VAT becomes due. If this occurs, the German tax authorities will collect the VAT 
from the German manufacturer. The manufacturer passes the expense onto PCNA, who, 
in turn, uses the customer’s security deposit to satisfy its expense. 

When the customer exports the vehicle from Germany, the act of exportation both allevi- 
ates the German requirement of the VAT and satisfies the PCNA condition precedent for 
the refund of the deposit (plus interest). However, until PCNA is notified by the Pre Deliv- 
ery Inspection Center that the car has arrived in the United States, the refund, with inter- 
est, will not be issued. In addition, if the customer fails to properly export the tourist 
vehicle to the U.S. or Canada, the deposit will be forfeited 


Issue: 


Whether the refundable security deposit should be included in the transaction value of 
the imported vehicles. 


Law and Analysis: 


The preferred method of appraisement is transaction value. Transaction Value is defined 
in §402, Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 (“TAA”: 19 
U.S.C. §1401a), as the price actually paid or payable for the merchandise when sold for ex- 
portation to the United States, plus amounts for items specifically enumerated in 
§402(b)(1) of the TAA. 

The term “price actually paid or payable” is defined in §402(b)(4)(A) as: 


the total payment (whether direct or indirect, and exclusive of any costs, charges, or 
expenses incurred for transportation, insurance, and related services incident to the 
international shipment of the merchandise from the country of exportation to the 
place of importation in the United States) made, or to be made, for imported merchan- 
dise by the buyer to, or for the benefit of the seller. 


In Caterpillar, Inc., v. United States, 20 C.1.T. 1169, 941 F Supp. 1241 (CIT 1996), Cater- 
pillar, Inc., purchased truck components from a British company. The merchandise was not 
exported immediately following payments, but remained in the seller’s inventory for up to 
five months. The British government assessed a VAT upon the sale of the merchandise. The 
invoice from the seller to Caterpillar, Inc., included an amount for the merchandise and a 
separate amount for the VAT. Subsequently, Caterpillar, Inc., received full refunds directly 
from the British government of all the VAT payments. In that case the Court held that the 
VAT sums, remitted to and the subsequently refunded by the British government, were not 
to be included in the transaction value of the imported merchandise. 

We agree with your conclusion that the security deposit should not be included in the 
transaction value of the imported vehicles. The amount deposited will be refundable to the 
customer upon the arrival of the vehicle into the United States. In addition, the VAT 
amount is to be separately stated on the invoice per the Tourist Delivery Procedures Manu- 
al (February 1998). Further, the VAT deposit will be paid to the German government only if 
the vehicle is not imported into the United States within six months. 


Holding: 


Assuming transaction value is the appropriate method of appraisement and based on the 


evidence available, the refundable security deposit or a VAT should not be included in the 
transaction value of the imported vehicle. 


HRL 546798 dated July 31, 1998, is modified as set forth above. 
SANDRA BELL, 


Director, 
International Trade Compliance Division. 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, June 7, 2000. 


SUBJECT: INFORMED COMPLIANCE PUBLICATIONS 


The philosophies of “informed compliance” and “shared responsibil- 
ity” permeate the Customs modernization portion of the North Ameri- 
can Free Trade Agreement Implementation Act (Title VI of Pub. Law 
103-182). These concepts are premised on the idea that in order to max- 
imize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its le- 
gal obligations. In recognition of the complexity of importing and the 
value of adequate and timely information concerning importers’ rights 
and obligations, the Customs Service has undertaken to provide the 
public with relevant information concerning its rights and responsibi- 
lities under Customs and related laws in a variety of formats. It is hoped 
that these efforts will assist the public in meeting its responsibility of 
using reasonable care to enter, classify and value imported merchan- 
dise. 

During 1996, the Customs Service developed and released its “In- 
formed Compliance Strategy.” This Strategy identifies my office as 
“Customs principal provider of technical information” and indicates 
that “distribution of such information, intended to assist the trade in 
exercising reasonable care, will be made through numerous channels in 
a variety of media.” In support of Customs Informed Compliance Strat- 
egy, my office produces and posts electronic copies of informed com- 
pliance publications on the Customs World Wide Web site: 
http://www.customs.gov 

To assist users of these publications and in response to numerous re- 
quests for printed copies, we are reproducing in this CUSTOMS BULLETIN 
copies of the informed compliance publications in the “What Every 
Member of the Trade Community Should Know About: * * *” se- 
ries that have been posted on our Web site during the first five months of 
this year. Please note that to conserve space and reduce printing costs, 
the “ADDITIONAL INFORMATION” section (which appears in the 
electronic version of each of the following publications) is reproduced 
only once, in its most recent revision. 

The topics addressed by these publications are: 


Diodes, Transistors & Similar Semiconductor Devices (1/2000) 

oo and Welding Machines and Apparatus (1/2000) 

Cane and Beet Sugar (Quota, Classification & Entry) (1/00, revised 
2/2000) 

Turbojets, Turbopropellers and Other Gas Turbines, (HTSUS 
8411) and Parts Thereof (1/2000) 

Writing Instruments of Heading 9609 HTSUS (1/2000) 
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New Decisions on Candle Holders v. Decorative Glass Articles 
(2/2000) 

Customs Brokers (3/2000) 

Proper Deductions for Freight & Other Costs (3/2000) 

Table and Kitchen Glassware (3/2000) 

Coated Nonalloy Flat-Rolled Steel (3/2000) 

Customs Administrative Enforcement Process: Fines, Penalties, 
Forfeitures and Liquidated Damages (4/2000) 

Wadding, Gauze, Bandages & Similar Articles (HTSUS 3005) 
(4/2000) 

Tractors (HTSUS 8701) vs. Heavy Industrial Machinery (HTSUS 
8429 & 8430) (4/2000) 

Classification and Marking Requirements for Watches & Clocks 
(5/2000) 


In addition, Customs issued revised publications on: 


Buying & Selling Commissions (revised 1/2000) 

Bona Fide Sales & Sales for Exportation (revised 1/2000) 
Accreditation of Laboratories and Gaugers (revised 3/2000) 
Distinguishing Bolts from Screws (revised 5/2000) 


During 1999, Customs issued the following Informed Compliance 
Publications, which were reprinted in the December 22, 1999 Customs 
BULLETIN (Vol. 33, No. 51) and are also available on the Customs Web 
site (in their latest revision): 


Knit to Shape Apparel Products (available in color or black and 
white on the salute) 

Hats and Other Headgear (under HTSUS 6505) 

Customs Enforcement of Intellectual Property Rights 

Classification of Children’s Apparel 

Accreditation of Laboratories and Gaugers (revised 3/2000) 

Classification of Sets 

Marking Requirements for Wearing Apparel 

Fiber Trade Names & Generic Terms 

NAFTA Country of Origin Rules for Monumental & Building Stone 


In addition, Customs issued a revised publication on: 
Customs Value (revised 12/99) 


During 1998, Customs issued the following Informed Compliance 
Publications, which were reprinted in the December 23, 1998 Customs 
Bulletin (Vol. 32, No. 51) and are also available on the Customs Web site 
(in their latest revision): 


Ribbons & Trimmings 

Agriculture Actual Use 

Reasonable Care 

Footwear 

Drawback 

Lamps, Lighting & Candle Holders 
Rules of Origin 

ABC’s of Prior Disclosure 

Records and Recordkeeping Requirements 
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Gloves, Mittens and Mitts 

Waste & Scrap under Chapter 81 

Tableware, Kitchenware, Other Household Articles and Toilet 
Articles of Plastics 

Textile & Apparel Rules of Origin-Index of Rulings 


In addition, Customs issued revised publications on: 


Textile & Apparel Rules of Origin 
NAFTA Eligibility and Building Stone 


During 1997, Customs issued the following Informed Compliance 
Publications, which were reprinted in the January 21, 1998 Customs 
Bulletin (Vol. 32, No. 2/3) and are also available on the Customs Web site 
(in their latest revision): 


Granite 

Caviar 

Distinguishing Bolts from Screws (revised 5/2000) 

Internal Combustion Piston Engines 

Vehicles, Parts and Accessories 

Articles of Wax, Artificial Stone and Jewelry 

Tariff Classification Under The Harmonized Tariff Schedule 
Classification of Festive Articles 


During 1996, Customs issued the following Informed Compliance 
Publications, which were reprinted in the January 2, 1997 Customs 
Bulletin (Vol. 30/31, No. 52/1) and are also available on the Customs 
Web site (in their latest revision): 


Customs Value (revised 12/99) 

Buying and Selling Commissions 

Bona Fide Sales and Sales for Exportation 
NAFTA for Textiles and Textile Articles 

Textile & Apparel Rules of Origin (revised 11/98) 
Fibers and Yarn 


Raw Cotton: Tariff Classification and Import Quotas 
Marble 

Mushrooms 

Peanuts 


The Customs Web site was established to provide interested parties 
with free, current, and relevant information regarding Customs opera- 
tions and items of special interest. Included are proposed regulations, 
Customs publications and notices, rulings, and news releases. 

Access to Customs Web site is available 24-hours per day, seven days a 
week at http://www.customs.gov. 


STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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What Every Member of the 
Trade Community Should Know About: 


Diodes, Transistors & 


Similar Semiconductor 
Devices 
(HTSUS 8541) 


An Advanced Level 
Informed Compliance Publication of the 
U.S. Customs Service 


January, 2000 
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NOTICE 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections. of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. $1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The National Commodity Specialist Division of the Office of Regulations and 
Rulings has prepared this publication on Diodes, Transistors And Similar 
Semiconductor Devices Of Heading 8541 as part of aseries of informed com- 
pliance publications regarding the classification of imported merchandise. We 
sincerely hope that this material, together with seminars and increased access to 
Customs rulings, will help the trade community to improve, as smoothly as pos- 
sible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain aruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

Stuart P. SEIDEL, 
Assistant Commissioner 


Office of Regulations and Rulings 
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GENERAL INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also to 
determine whether the goods are subject to quotas, restraints, embar- 
goes or other restrictions. The act of classifying goods is complex and 
requires an importer to be familiar with the Harmonized Tariff Sched- 
ule of the United States (HTSUS), its 99 chapters, rules of interpreta- 
tion, and notes. A detailed discussion of the HTSUS may be found in a 
companion publication entitled, What Every Member of the Trade Com- 
munity Should Know about Tariff Classification. Customs valuation re- 
quirements are separately discussed in a companion publication 
entitled, What Every Member of the Trade Community Should Know 
about Customs Value. Both of these publications are available from the 
Customs World Wide Web pages on the Internet (see the Additional In- 
formation section for information on accessing these sources and ob- 
taining additional Customs Service publications). 


DIODES, TRANSISTORS AND 
SIMILAR SEMICONDUCTOR DEVICES OF HEADING 8541 


Heading 8541, Harmonized Tariff Schedule of the United States 
(HTSUS), provides for: 


Diodes, transistors and similar semiconductor devices; photosensi- 
tive semiconductor devices, including photovoltaic cells whether or 
not assembled in modules or made up into panels; light-emitting 
diodes; mounted piezoelectric crystals; parts thereof. 


This Informed Compliance Publication will be limited to the first 
grouping of products under this heading, “[d]iodes, transistors and sim- 
ilar semiconductor devices.” This document is intended to assist in the 
classification of these products. ABB Power Transmission v. United 
States, 896 F.Supp. 1279, 19 CIT 1044 (1995), and significant rulings in 
this area will be cited and/or discussed. Not all of the rulings cited ad- 
dress the classification of products in this group. However, these rulings 
are illustrative of general classification principles that apply to the 
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products of this group. The cited rulings should be consulted in their en- 
tirety for complete product descriptions and analysis. 


LAW AND INTERPRETATION 


The products of this group are classified in the following subhead- 
ings: 

8541.10.00 Diodes, other than photosensitive or light-emitting 
diodes * * * 
Transistors, other than photosensitive transistors: 

8541.21.00 With a dissipation rate of less than 1 W * * * 

8541.29.00 Other * * * 

8541.30.00 Thyristors, diacs and triacs, other than photosensi- 
tive devices * * * 

8541.50.00 Other semiconductor devices * * * 


GENERAL CONSIDERATIONS 


Classification of merchandise under the Harmonized Tariff Schedule 
of the United States is in accordance with the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be deter- 
mined according to the terms of the headings and any relative section or 
chapter notes (Legal Note/L.N.). Legal Note 5(a), Chapter 85 provides: 


“Diodes, transistors and similar semiconductor devices” are semi- 
conductor devices the operation of which — on variations in 
resistivity on the application of an electric field. 

Legal Note 5 also specifies that: 


For the classification of the articles defined in this note, headings 
8541 and 8542 shall take precedence over any other heading in the 
tariff schedule which might cover them by reference to, in particu- 
lar, their function. 


The Harmonized Commodity Description and Coding System Ex- 
planatory Notes (E.N.) constitute the official interpretation of the 
HTSUS. While not legally binding nor dispositive, the E.N.s provide a 
commentary on the scope of each heading of the HTSUS and are gener- 
ally indicative of the proper interpretation of these headings. See T.D. 
89-80, 54 FR 35127, 35128 (August 23, 1989). 

Explanatory Note 85.41(A) tells us that at room temperature the re- 
sistivity of semiconductor materials lies between that of conductors and 
insulators. The McGraw-Hill Multimedia Encyclopedia of Science and 
Technology,© 1994, defines electrical resistivity as “The electrical re- 
sistance offered by a material to the flow of current, times the cross-sec- 
tional area of current flow and per unit length of current path; the 
reciprocal of the conductivity. Also known as resistivity; specific resist- 
ance.” Although neither the HTSUS nor the Explanatory Notes defines 
“variations in resistivity,” E.N. 85.41(A)(ID provides the following ex- 
ample in regard to the operation of a transistor: 


The operation of atransistor depends on the variation in resistivity 
between two of the terminals upon the application of an electric 
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field to the third terminal. The applied control signal or field is 
weaker than the resulting action brought about by the change in 
resistance and thus amplification results. 


Semiconductor material is doped for electronics. The McGraw-Hill 
Multimedia Encyclopedia of Science and Technology,© 1994, defines 
this type of doping as “[t]he addition of impurities toa semiconductor to 
achieve a desired characteristic, as in producing an n-type or p-type ma- 
terial. Also known as semiconductor doping.” The doping produces an 
excess of electrons or a negative charge in n-type material. It produces a 
deficiency of electrons (holes) or a positive charge in p-type material. It 
is this excess or deficiency of electrons that allows semiconductor mate- 
rial to conduct electricity. 

The semiconductor devices of this grouping are usually formed from 
one or more junctions between p-type and n-type semiconductor mater- 
ial. They are considered “active” as opposed to “passive” electronic ele- 
ments that can produce, rectify, modulate or amplify an electrical signal 
(see Chapter 85, L.N. 4 and E.N. 85.34). They are used in the following 
types of applications: detection, rectification, switching, amplification, 
oscillation, frequency conversion, controlled rectification, etc. These 
devices are classified in heading 8541 whether mounted with their leads 
or packaged (housed, encapsulated components or elements), un- 
mounted (chips, dice, elements), or undiced discs and wafers. The one 
exception, noted in E.N. 85.41(A), concerns natural semiconductor ma- 
terials (e.g. galena). In natural semiconductor material, naturally oc- 
curring impurities act as dopants. They are classified in heading 8541 
only when mounted with their terminals or leads, or packaged. 

Diodes and transistors are provided for in heading 8541. Diodes are 
two terminal devices with a single p-n junction. They allow current to 
pass in one direction only and block or resist it in the reverse direction. 
Thus, they can rectify electricity in a circuit. Transistors have three or 
four terminals and usually have an emitter, a base, and a collector. They 
may have a PNP or NPN configuration, depending on how the semicon- 
ductor was doped. The following examples of “similar semiconductor 
devices” are given in E.N. 85.41(A)(IID): thyristors, triacs, diacs, varac- 
tors, field effect devices such as gridistors, and gunn effect devices. 

Diodes and transistors are specified by name in heading 8541, 
HTSUS. Similar semiconductor devices are a class designation. As pre- 
viously mentioned the Explanatory Notes provide a definition of diodes 
and transistors and certain similar semiconductor devices. These stan- 
dard products, single elements packaged with their terminals or leads, 
do not usually present classification issues. In NY B87638, August 5, 
1997, certain diodes described as silicon rectifiers, fast recovery rectifi- 
ers, and Schottky barrier rectifiers, were classified in subheading 
8541.10.0080, HTSUS, as “[d]iodes, other than photosensitive or light- 
emitting diodes: [o]ther: [o]ther.” 
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GENERAL EXCLUSIONS 


Certain semiconductor devices which differ from the semiconductor 
devices of heading 8541 in that their functioning is based on tempera- 
ture, pressure, etc. are excluded from this heading. E.N. 85.41(A) lists 
non-linear semiconductor resistors, such as thermistors, varistors, and 
magneto-resistors as examples. These devices are classified in heading 
8533 as resistors. HQ 084651, August 2, 1989, concerns the classifica- 
tion of zinc oxide varistors (GE-MOV). These are voltage dependent re- 
sistors (VDRs) that exhibit symmetrical, non-linear, voltage-current 
characteristics. They were classified in subheading 8533.40.00, 
HTSUS. 

Photosensitive semiconductor devices, light emitting diodes (LEDs 
and laser diodes), and mounted piezo-electric crystals, while also classi- 
fied in heading 8541, are separate product groupings, and not a subject 
of this Publication. 


MODULES AND ASSEMBLIES CONTAINING DIODES, TRANSISTORS AND 
SIMILAR SEMICONDUCTOR DEVICES 

The major issues concerning this product group involve modules and 
assemblies containing these devices. The Court of International Trade 
(CIT) decision in ABB Power Transmission v. United States, 896 
FSupp. 1279, 19 CIT 1044 (1995), is instructive in establishing the 
scope of heading 8541, HTSUS, with regard to this product group. It is 
noted that neither the Harmonized Tariff Schedule of the United States 
nor the Explanatory Notes address this issue directly. 

The merchandise before the Court was thyristor modules for use in 
high voltage direct current conversion stations (New England-Hydro 
Quebec project). Thyristors are one of the devices listed in E.N. 85.41 as 
a type of “similar semiconductor device.” These thyristor modules con- 
sisted of six thyristor elements connected in series, heatsinks, voltage 
divider circuits and electronic “firing” circuitry. They were mounted on 
a frame of epoxy resin and aluminum. They were designed to allow the 
flow of electrical current in one direction only, thus their function was 
rectification. 

In HQ 085027, January 31, 1990, they had been classified as “static 
converters” under subheading 8504.40.00, HTSUS. This ruling was 
modified by HQ 086518, November 9, 1990, and the thyristor modules 
were classified as “parts of static converters” under subheading 
8504.90.00, HTSUS. In ABB Power the plaintiff did not dispute Cus- 
toms’ contention that these thyristor modules were parts of static con- 
verters. Their assertion was that they were more appropriately 
classified under heading 8541, HTSUS. This assertion was based on 
L.N. 2, Chapter 85, which states that “[hleadings 8501 to 8504 do not 
apply to goods described in heading * * * 8541 * * *”; and L.N. 5, Chap- 
ter 85, which states in part “* * * headings 8541 and 8542 shall take pre- 
cedence over any other heading in the tariff schedule which might cover 
them by reference to, in particular, their function.” The plaintiff as- 
serted that these thyristor modules were classified in subheading 
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8541.30.00, HTSUS, which provides for “[t]hyristors, diacs, triacs, oth- 
er than photosensitive devices,” or alternatively in subheading 
8541.50.00, HTSUS, which provides for “[o]ther semiconductor de- 
vices.” 

The issue therefore before the Court was the meaning of the term 
“semiconductor device.” The Court said “The meaning of a tariff term 
is a question of law to be decided by the court. Hasbro, 879 F .2d at 840.” 
When tariff terms are not clearly defined the Court will look to the com- 
mon and commercial meaning of the term. Dictionaries, lexicons, and 
scientific authorities are usually consulted. The principal question be- 
fore the Court was whether the imported merchandise could be classi- 
fied in heading 8541, HTSUS. If it could, then it was precluded from 
classification in heading 8504. 

Expert testimony was provided that the thyristor module functioned 
as a semiconductor gate. It was stated that they functioned as a single 
semiconductor element because they were fired simultaneously. The 
Court found that the thyristors in these modules acted in unison and 
that the operation of the modules as a whole was dependent on varia- 
tions in resistivity on the application of an electric field (L.N. 5(a), 
Chapter 85). The Court agreed with the plaintiff that “[w]hile the heat- 
sinks, firing circuitry and voltage divider circuitry contribute to the 
function of the module as a thyristor, there is no question * * * that the 
principal and sole function ofa thyristor module is imparted by the thy- 
ristors acting in unison by variation of resistivity on the application of 
an electric field.” Although the Court recognized that these modules 
contained significant components in addition to thyristors, the func- 
tion of the module fell within the definition of a thyristor as a similar 
semiconductor device. The CIT determined that these thyristor mod- 
ules, as described in the court record, were classified in subheading 
8541.30.00, HTSUS. Since the Court found that these modules were 
classified in heading 8541, HTSUS, they were precluded from classifica- 
tion in heading 8504, HTSUS. 

This court decision was cited in two Headquarters rulings: HQ 
960323, May 5, 1997, which revoked NY 884870, and in HQ 958726, 
May 5, 1997, which revoked HQ 086223 and 085540. The merchandise 
under consideration in these two rulings was Bridge Rectifier Diodes 
(BRD’s). They were composed of four discrete rectifier diodes or ele- 
ments connected together into a rectifier bridge, some with mountings, 
housings and integral cooling devices. Each of the four diodes was a two 
terminal device with a single p-n junction. The BRD’s were four termi- 
nal devices with an asymmetrical voltage-current characteristic. Their 
function was rectification. These BRD’s have applications in a variety 
of consumer and industrial products (e.g. power supplies). Based on the 
rationale in ABB Power Transmission, it was determined that the func- 
tion that these modules performed fell within the definition of a diode. 
They were classified as “[d]iodes, other than photosensitive or light- 
emitting diodes * * *” in subheading 8541.10.00, HTSUS. 
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The rationale used in the CIT decision, and the two rulings based on 
it, is similar to that expressed in several other ruling concerning mod- 
ules and assemblies of the devices of heading 8541, HTSUS. HQ 084660, 
September 7, 1989, concerns the classification of power transistors and 
Darlington transistors. These contained Darlington transistor chips. 
The chips contained two or more transistors and resistors on the same 
piece of semiconductor material. Technically, each chip could have been 
considered a monolithic integrated circuit. The finished device (power 
transistor/Darlington transistor) was an assembly containing two 
transistor chips and six diode chips mounted on a thick-film substrate. 
It was determined, however, that they functioned as a transistor. It was 
found that “* * * Darlington transistors modules satisfy the Explanato- 
ry Notes description of how transistors operate electronically. Also, 
none of these provisions or any other section or chapter notes specifical- 
ly exclude transistor modules operating in an identical manner as tran- 
sistors from heading 8541.” 

Industry practice was also considered in HQ 084660. The Joint Elec- 
tronic Device Engineering Council (JEDEC) considered these devices 
discrete semiconductor devices. As stated in this ruling, “The JEDEC 
defines a discrete semiconductor device as a ‘device that is specified to 
perform an elementary electronic function and that is not divisible into 
separate components functional in themselves.’ They list transistors as 
examples of discrete semi- conductor devices, and state that ‘other semi- 
conductor structures having the physical complexity of integrated cir- 
cuits but performing elementary electronic functions (e.g., complex 
Darlington transistors) are usually considered to be discrete semicon- 
ductor devices.” 

E.N. 85.42(ID) also makes a distinction between discrete components 
and integrated circuits. It emphasizes that discrete components are in- 
divisible and have a single active or single passive electrical function. 
Components made of several electrical circuit elements and having 
multiple electrical functions are not considered discrete components. 
These devices, therefore, were not considered hybrid integrated circuits 
under heading 8542, HTSUS. The Darlington transistors were classi- 
fied in subheadings 8541.21.00 or 8541.29.00, HTSUS, as “[t]ransis- 
tors, other than photosensitive * * *” depending on their dissipation 
rate. 

In HQ 084659, August 25, 1989, the classification of a Bipolar Dar- 
lington Transistor Module (BDTM), a Metal Oxide Semiconductor 
Field Effect Transistor (MOS-FET) and an Insulated Gate Bipolar 
Transistor Module (IGBT) was considered. The reasoning was similar 
to that of HQ 084660. These devices were assemblies mounted on direct 
bond copper circuit board (DBCCB) and, therefore, did not meet L.N. 
5(b)(ii), Chapter 85, with regard to hybrid integrated circuits. This rul- 
ing states that “[a]ll three are mounted on a Direct Bond Copper Circuit 
Board which does not involve the thin/thick film technology tradition- 
ally used to produce hybrid integrated circuits.” It was determined that 
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they functioned as discrete transistors. They were classified in subhead- 
ings 8541.21.00 or 8541.29.00, HTSUS, as “[t]ransistors, other than 
photosensitive * * *” depending on their dissipation rate. 

In NY 884779, May 6, 1993, Customs also classified certain Schottky 
rectifier diodes, consisting of two diodes packaged together as a single 
device, in subheading 8541.10.00, HTSUS, as “[d]iodes, other than pho- 
tosensitive or light emitting diodes.” 

However, not all assemblies or modules which contain diodes, tran- 
sistors, or similar semiconductor devices are classified in heading 8541, 
HTSUS. HQ 951710, February 1, 1993, concerns a different kind of as- 
sembly. The product is described as a diode unit. It contained a filter for 
eliminating radio interference, a fuse, achoke for reducing ripple, three 
power diodes, a printed circuit board assembly (PCBA) for supervising 
the function of the unit, three circuit breakers, etc. The unit allowed 
current of less than 1000 volts to pass in one direction from a DC power 
source and prevented capacitors from discharging on momentary volt- 
age decrease. This ruling modified HQ 951513 in which the diode unit 
was classified in subheading 8536.30.00, HTSUS, as “[e]lectrical appa- 
ratus for switching or protecting electrical circuits, or for making con- 
nections to or in electrical circuits, for a voltage not exceeding 1,000 V: 
[o]ther apparatus.” 

When considering heading 8541, HTSUS, it was determined that the 
diode unit contained several divisible components that performed mul- 
tiple functions. It was not found to be similar to the modules under con- 
sideration in HQ 084660. Since this assembly was not described by 
heading 8541, HTSUS, Legal Note 5 to chapter 85 did not apply. It was 
determined that the diode unit was classified in subheading 8537.10.00, 
HTSUS, as “[bloards, panels (including numerical control panels), 
consoles, desks, cabinets and other bases, equipped with two or more 
apparatus of heading 8535 or 8536, for the electric control or the dis- 
tribution of electricity * * *.” 

Therefore, in following ABB Power Transmission and the aforemen- 
tioned rulings, it is of primary importance to determine how the module 
or assembly is designed and what is its function or functions. The func- 
tion of the module or assembly as a whole must fall within the definition 
of a diode, transistor or similar semiconductor device (i.e. acting in uni- 
son by variation in resistivity on the application of an electric field). All 
other components must contribute to this function. 


DIODES, TRANSISTORS AND 
SIMILAR SEMICONDUCTOR DEVICES vs. HEADING 8542 
Legal Note 5, Chapter 85, distinguishes between “[d]iodes, transis- 
tors and similar semiconductor devices” and “[e]lectronic integrated 
circuits and microassemblies” (monolithic integrated circuits, hybrid 
integrated circuits and microassemblies). The later group of products is 
provided for in heading 8542. E.N. 85.42 (II) distinguishes these groups 
of products further. Integrated circuits are not considered discrete com- 
ponents because they consist of several electronic circuit elements and 
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have multiple electrical functions. Microassemblies combine and inter- 
connect discrete active, or active and passive components in a molded 
module, micromodule, or similar type module. Semiconductor devices 
of L.N. 5(a), Chapter 85, are considered discrete active components. Dis- 
crete components are indivisible and have a single electrical function. 

In HQ 084660 and HQ 084659, certain transistor modules (see pre- 
vious discussion) were classified in heading 8541 and distinguished 
from the products of heading 8542. They were found to be in each case a 
discrete semiconductor device. In HQ 084660 this was the principal dis- 
tinction between the Darlington transistor and a hybrid integrated cir- 
cuit. In HQ 084659 a second distinction existed in that the transistor 
modules were not constructed using thin or thick film technology as 
specified in L.N.5(b)(ii), Chapter 85. 


MATERIAL AND PARTS 


There is a wide variety of chemicals, metals, and other materials used 
in the manufacture of semiconductor devices. Most of these materials 
are provided for in other headings and chapters. This would include 
chemical elements such as silicon, and chemical compounds such as gal- 
lium arsenide. The following examples are illustrative only of general 
classification principles or of the classification of specific products. 
They are intended to aid in distinguishing between “[dl]iodes, transis- 
tors and similar semiconductor devices; * * * parts thereof” of heading 
8541, HTSUS, and the materials used in their manufacture. 

The exclusions of Section XVI and Chapter 85 apply to this product 
group. L.N. 1(f), Section XVI, excludes from this section: 


Precious or semiprecious stones (natural, synthetic or recon- 
structed) of headings 7102 to 7104, or articles wholly of such stones 
of heading 7116, except unmounted worked sapphires and dia- 
monds for styli (heading 8522). 
In NY B87954, October 31, 1997, Customs determined that sapphire 
wafers that would be used as platforms for the epitaxial deposition 
of Group III-V semiconductors were classified in subheading 
7104.90.5000, HTSUS, as synthetic or reconstructed precious or semi- 
precious stones. 
L.N. 1(b), Chapter 85, excludes from this chapter: 


Articles of glass of heading 7011. 


In HQ 087044, May 21, 1990, Customs determined that certain glass 
sleeves used as housings for diodes were classified in subheading 
7011.90.00, HTSUS, as “[g]lass envelopes (including bulbs and tubes), 
open, and glass parts thereof, without fittings, for electric lamps, cath- 
ode-ray tubes or the like * * * [o]ther * * *.” 

The distinction between semiconductor material and semiconductor 
devices has been addressed in several rulings (see below). Heading 
3818, HTSUS, covers two groups of materials when they are doped for 
use in electronics: chemical elements in the form of discs, wafers or sim- 
ilar forms; and chemical compounds in the form of cylinders, rods, discs, 
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wafers and similar forms (see also E.N. 85.41 and E.N. 38.18). The goods 
of heading 3818 may have been subjected to the following types of proc- 
essing: polishing, and coating with a uniform epitaxial layer. However, 
if the materials (discs, wafers) have been more extensively worked, by 
such processes as selective diffusion (doping) to create discrete regions, 
they would be classified in heading 8541. Under GRI 2(a) an incomplete 
or unfinished article would be classified in heading 8541 if it has the es- 
sential character of the complete or finished article. Diffusion and simi- 
lar technologies allows dopants to be selectively introduced to the 
desired depth and width in the starting material (e.g. uniformly doped 
wafer/substrate) to form the desired semiconductor device. When con- 
sidering semiconductor materials in the aforementioned forms, it is the 
selective diffusion process that imparts the essential character of a 
semiconductor device of heading 8541. This is a critical distinction be- 
tween the products of heading 3818, HTSUS, and 8541, HTSUS. 

In NY 836027, January 31, 1989, Customs held that mercury-cad- 
mium-telluride wafers were classified in heading 3818.00.0000, 
HTSUS, as “[c]hemical compounds doped for use in electronics.” These 
wafers had not been extensively worked by selective diffusion or other 
similar process. HQ 953265, May 14, 1993, concerns whether certain 2” 
unmounted wafers consisting of gallium phosphate, an LED chemical 
material, were classified in heading 3818, HTSUS, as “[c]hemical ele- 
ments doped for use in electronics,” or in heading, 8541, HTSUS, as un- 
finished LEDs. Although this ruling involves a different product group 
of heading 8541 than under discussion here, it is illustrative of perti- 
nent classification principles. The finishing processes necessary to 
manufacture LEDs from these wafers included cutting the wafers into 
precisely sized chips, then mounting, wiring, and housing them. It was 
determined that the imported wafers did not possess the essential char- 
acter of a complete LED. They were classified in subheading 
3818.00.00, HTSUS. 

The following rulings concern materials which are used in semicon- 
ductor production but which do not rise to the level of a part, or which 
do not possess the essential character of the devices of heading 8541, 
HTSUS. In NY C83905, February 24, 1998, Customs determined that 
certain chemicals, Tertiarybutylarsine, Dimethylcadmium, and Die- 
thylcadmium, which are used in the semiconductor and electrical in- 
dustries, were classified in subheading 2931.00.9050, HTSUS. Heading 
2931, HTSUS, provides for “[o]ther organo-inorganic compounds.” NY 
B83101, November 13, 1998, concerns the classification of certain semi- 
manufactured articles of artificial graphite. After further processing 
the finished products were used in a variety of industrial, semiconduc- 
tor, mechanical and electrical applications. These products were classi- 
fied in subheading 3801.10.5000. Gold bonding wire with dopant and 
aluminum bonding wire of various compositions were the subject of 
B80730, January 7, 1997. They were classified in subheadings 
7108.13.7000 and 7605.19.0000, HTSUS, respectively. 
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As can be seen from the aforementioned rulings, in distinguishing be- 
tween materials used in the manufacture of semiconductors and the 
products of heading 8541, it is important to look at the essential charac- 
ter, use, function, degree of manufacture, and subsequent manufacture 
or processing of a good. 

With regard to parts, L.N. 2, Section XVI, provides: 


Subject to note 1 to this section, note 1 tochapter 84 and to note 1 to 
chapter 85, parts of machines (not being parts of the articles of 
heading 8484, 8544, 8545, 8546 or 8547) are to be classified accord- 
ing to the following rules: 


(a) Parts which are goods included in any of the headings of 
chapters 84 and 85 (other than headings 8409, 8431, 8448, 
8466, 8473, 8485, 8503, 8522, 8529, 8538 and 8548) are in all 
cases to be classified in their respective headings; 

(b) Other parts, if suitable for use solely or principally witha 
particular kind of machine, or with a number of machines of 
the same heading (including a machine of heading 8479 or 
8543) are to be classified with the machines of that kind or in 
heading 8409, 8431, 8448, 8466, 8473, 8503, 8522, 8529 or 
8538 as appropriate. However, parts which are equally suit- 
able for use principally with the goods of headings 8517 and 
8525 to 8528 are to be classified in heading 8517; 

(c) All other parts are to be classified in heading 8409, 8431, 
8448, 8466, 8473, 8503, 8522, 8529 or 8538 as appropriate or, 
failing that, in heading 8485 or 8548. 


With the product group under consideration, the principal issue con- 
cerning parts involves establishing sole or principal use under L.N. 
2(b), Section XVI. Facts that may be considered in making this deter- 
mination are: design characteristics, function, and use. Ifa product has 
more than one use, principal use would have to be determined. Because 
of this consideration, rulings on one product (e.g. housings, heatsinks, 
etc.) may not apply toa similar product designed for a different use. The 
following rulings are illustrative of products that were found to be parts 
under subheading 8541.90.00, HTSUS. HQ 950868, December 31, 
1992, concerns the classification of semiconductor bases made of cop- 
per. Semiconductors would be mounted on these bases. The mounted 
device would subsequently be mounted on a heat sink to allow for the 
dissipation of heat. It was found that they were solely or principally 
used as parts of semiconductors. Heatsink/heat spreading substrates 
and submounts are the subject of HQ 955988, March 7, 1994, and HQ 
955949, March 7, 1994. They were made to customer specifications. 
They were designed to absorb, store, and remove excess heat. They were 
classified in subheading 8541.90.00, HTSUS, as parts of semiconductor 
devices, and in subheading 8542.90.00, HTSUS, as parts of electronic 
integrated circuits, depending on their dedicated use (design specifica- 
tions). In NY 869903, January 15, 1992, alumina housings for power 
transistors were classified in subheading 8541.90.00, HTSUS. This rul- 
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ing states that these housings “* * * have no other use except as part of 
the power transistor.” 


CONCLUSION 


The classification of electronic devices and apparatus continues to be 
problematic because of the ever increasing variety of products and vari- 
ations available. As can be seen from this brief discussion of the classifi- 
cation of “[d]iodes, transistors and similar semiconductor devices” it is 
vital to have complete information upon which to make an informed de- 
cision. In making aclassification decision, itis necessary to consider the 
following: the pertinent sections of law and legal precedent, official in- 
terpretation of the law, common and commercial meanings, use, func- 
tion, degree of fabrication, etc. It is the responsibility of the importer to 
exercise reasonable care with regard to the classification of imported 
products. If the classification of a particular device is questionable, it is 
recommended that a binding ruling be requested from the Customs Ser- 
vice. Requests can be addressed to: U.S. Customs Service, 6 World Trade 
Center, CIE, Room 437, New York, NY 10048, Attn: Binding Rulings 
Clerk. 


TYPICAL PRODUCTS OF THIS GROUP 


a 
# 
ab 
Po 
a8 
a 


SEMICONDUCTOR WAFER DISC TYPE DIODE 


DIODE: 8541.10.0040 DESIGNED FOR HIGH 

TRANSISTOR: 8541.21.0040 POWER RECTIFICATION 
OR 8541.29.0040 8541.10.00 

TRYRISTORS, DIACS, 

TRIACS: 8541.30.0040 

OTHER: 8541.50.0040 
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DIODE THREE PHASE DIODE BRIDGE 
8541.10.00 8541.10.00 
HQ 958726 
HQ 960323 


INSULATED GATE BIPOLAR 
MOSFET MODULE TRANSISTOR MODULE (IGBT) 
POWER SEMICONDUCTOR DISSIPATION RATE > 1 W 
DISSIPATION RATE > 1W 8541.29.00 
8541.29.00 HQ 084659 
HQ 084659 


THYRISTOR MODULE—INTERNAL 
COMPONENTS 
CONTAINING TWO MOUNTED CHIPS 
8541.30.00 





54 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 25, JUNE 21, 2000 


What Every Member of the 
Trade Community Should Know About: 


Soldering and 
Welding Machines 
and Apparatus 


An Advanced Level 
Informed Compliance Publication of the 
U.S. Customs Service 


January, 2000 





U.S. CUSTOMS SERVICE 


NOTICE 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: January, 2000 


PRINTING NOTE 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs World Wide Web site 
(http://www.customs.gov) and is being distributed in a variety of for- 
mats. It was originally set up in Microsoft Word97®. Pagination and 
margins in downloaded versions may vary depending upon which word 
processor or printer you use. If you wish to maintain the original set- 
tings, you may wish to download the .pdf version, which can then be 
printed using the freely available Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The National Commodity Specialist Division of the Office of Regulations and 
Rulings has prepared this publication on, Soldering and Welding Machines 
and Apparatus as part of a series of informed compliance publications regard- 
ing the classification of imported merchandise. We sincerely hope that this mate- 
rial, together with seminars and increased access to Customs rulings, will help 
the trade community to improve, as smoothly as possible, voluntary compliance 
with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain a ruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also to 
determine whether the goods are subject to quotas, restraints, embar- 
goes or other restrictions. The act of classifying goods is complex and 
requires an importer to be familiar with the Harmonized Tariff Sched- 
ule of the United States (HTSUS), its 99 chapters, rules of interpreta- 
tion, and notes. A detailed discussion of the HTSUS may be found in a 
companion publication entitled, What Every Member of the Trade Com- 
munity Should Know about Tariff Classification. Customs valuation re- 
quirements are separately discussed in a companion publication 
entitled, What Every Member of the Trade Community Should Know 
about Customs Value. Both of these publications are available from the 
Customs World Wide Web pages on the Internet (see the Additional In- 
formation section for information on accessing these sources and ob- 
taining additional Customs Service publications). 

Imports of SOLDERING, BRAZING and WELDING machines and 
apparatus and parts thereof under headings 8468 and 8515 have been 
under close scrutiny for fiscal year 1999 under the MARC (Multi-port 
Approach to Raise Compliance) 2000 program. Many classification er- 
rors have been found during the course of this review. The purpose of 
this publication is to provide classification guidance to eliminate these 
errors in the future. 

Some products will be covered in more detail than others. Much of the 
information about what products are actually being imported comes 
from reports received from Import Specialists at the various Customs 
ports. Based on their submission of invoices, product literature, cata- 
logs and in some instances, samples, as well as their comments, we 
know where the problems lie. Products that have not been reported in- 
clude the gas operated surface tempering machines of heading 8468 and 
the electric machines and apparatus for hot spraying of metals or cer- 
mets of heading 8515. There have been only two reports on brazing ma- 
chines and apparatus in the last five years. These products do not have 
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their own separate subheadings. Since they are included in subhead- 
ings for “other machinery and apparatus” they cannot be identified by 
import statistics. 

How does the industry define soldering, brazing and welding? 

The Welding Handbook, Eighth Edition, published by the American 
Welding Society (AWS), provides the following definitions: 

Soldering is defined as a group of joining processes that produce 
coalescence of materials by heating them to the soldering temperature 
and by using a filler metal (solder) having a liquidus not exceeding 840 
degrees F (450 degrees C) and below the solidus of the base metals. The 
solder is distributed between closely fitted faying surfaces of the joint by 
capillary action. (Faying surface is that mating surface of a member 
that is in contact with or in close proximity to another member to which 
it is to be joined.) 

Brazing joins materials by heating them in the presence of a filler 
metal having a liquidus above 840 degrees F (450 degrees C) but below 
the solidus of the base metals. 

Welding is a joining process that produces coalescence of materials 
by heating to welding temperature with or without application of pres- 
sure or by application of pressure alone and with or without the use of 
filler metal. 

In addition to these general definitions, the definitions of specific pro- 
cesses (e.g., flux cored arc welding,) appearing further on in this report 
are all taken from the Welding Handbook and the ASW publication 
A3.0-94, Standard Welding Terms and Definitions. 

Soldering, brazing and welding machinery and apparatus are pro- 
vided for in the Harmonized Tariff Schedule of the United States 
(HTSUS) under headings 8468 and 8515. Both headings include such 
machinery and apparatus whether or not capable of cutting however 
both exclude equipment designed exclusively for cutting. Neither head- 
ing includes accessories. The most basic distinction between the head- 
ings is that heading 8468 covers non-electrical while heading 8515 
covers electrical. 

There is asignificant change from the classification of this equipment 
under the previous tariff, the Tariff Schedules of the United States An- 
notated (TSUSA). Under TSUSA, welding etc. was limited to metals. 
Under HTSUS, there is no such limitation under either heading 8468 or 


heading 8515. The Explanatory Notes to both headings describe ther- 
moplastic welding apparatus. 


SECTION AND CHAPTER NOTES 


Before proceeding to discuss these headings, it is necessary to ex- 
amine the relevant section and chapter notes and to read the General 
Rules of Interpretation (GRI’s) and the Additional U.S. Rules of Inter- 
pretation. GRI 1 provides that for legal purposes, classification shall be 
determined according to the terms of the headings (in this case, heading 
8468 and heading 8515) and any relative section or chapter notes. 
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Both headings are found in section XVI. Notes 1(a) through (p) of sec- 
tion XVI describe items not covered by the section. These items thus 
cannot be classified under chapter 84 which includes the non-electrical 
soldering, brazing and welding equipment or under chapter 85 which 
covers the electrical equipment. 


SECTION XVI NOTES 


Although all the notes should be read, for the purposes of this publica- 
tion, comments will be made only on those notes most likely to affect the 
classification of soldering, brazing and welding apparatus. For exam- 
ple, note 1(b) will not be discussed since it excludes articles of leather. (If 
there are any parts for welding machines made of leather, I’m unaware 
of them.) Notes more relevant include: 

Note 1(a) excludes transmission, conveyor or elevator belts or belt- 
ing, of plastics of chapter 39, or of vulcanized rubber (heading 4010); or 
other articles of a kind used in machinery or mechanical or electrical 
appliances or for other technical uses, of vulcanized rubber other than 
hard rubber (heading 4016). 

Note 1(c) excludes bobbins, spools, cops, cones, cores, reels or similar 
supports, of any material (for example, chapter 39, 40, 44 or 48 or sec- 
tion XV). Reels for welding wire have been erroneously entered as parts 
of welding machines and apparatus. 

Note 1(e) excludes transmission or conveyor belts of textile material 
(heading 5910) or other article of textile material for technical uses 
(heading 5911). 

Note 1(g) excludes parts of general use, as defined in note 2 to section 
XV, of base metal (section XV), or similar goods of plastics (chapter 39). 
This note refers to items such as nuts, bolts, screws, springs, tube or 
pipe fittings, chains, etc. 

Note 1(k) excludes articles of chapter 82 or 83. For example, self-con- 
tained blow torches of subheading 8205.60 and coated electrodes of base 
metal, for electric arc-welding of heading 8311 are excluded. 

Note 1(m) excludes articles of chapter 90. Items such as measuring 
instruments (various headings in chapter 90, depending on the type) 


and separately imported lasers (subheading 9013.20) would be ex- 
cluded. 


PARTS 


The rules for classifying parts are provided for in section XVI, note 2, 
subject, of course, to the exclusions already mentioned in section XVI, 
note 1. 

Note 2(a) indicates that parts which are goods included in any of the 
headings of chapter 84 or chapter 85 are in all cases to be classified in 
their respective headings. The Explanatory Notes to Section XVI pro- 
vide numerous examples of such parts and state that the classification 
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applies even if the part is specially designed to work as part of a specific 
machine. Examples include: 
pumps—heading 8413 
lifting and handling machinery—heading 8428 
valves—heading 8481 
bearings—heading 8482 
gearboxes—heading 8483 
electric motors—heading 8501 
welding generators—heading 8502 
welding transformers—heading 8504 
welding control panels—heading 8537 
welding cables—heading 8544 


Note also that a part of one of the above items which is in turn part of 
a welder will be classified as a part of that item, not as a part of the weld- 
er. For example, a part of a motor for a welding machine would be classi- 
fied as a part of the motor, not as part of the welder, subject of course to 
any section or chapter notes or heading requirements for motors and 
parts thereof. 

Note 2(b) states essentially that other parts, if suitable for use solely 
or principally with a particular kind of machine, or with a number of 
machines of the same heading are to be classified with the machines of 
that kind. 

This means that a part ofa welder, for example, that is not excluded by 
note 1 (such as a laser) or note 2(a) (such as a power supply) would be 
classified under subheading 8468.90 if part of a non-electric welder or 
under subheading 8515.90 if part of an electric welder. 

As you can see, the note refers to other “parts” not “accessories” and 
the individual headings themselves, heading 8468 and heading 8515, do 
not include accessories. (Some headings in chapter 84 do include acces- 
sories. For example, heading 8466 provides for parts and accessories 
suitable for use solely or principally with machine tools.) The distinc- 
tion between “parts” and “accessories” can be difficult. Some items, 
such as electrode holders which are described as parts in the Explanato- 
ry Notes to heading 8515, are often described in welding catalogs as ac- 
cessories. 

An item is more likely to be classified as other parts under note 2(b) if 
it is essential to the operation of the machine or apparatus it is used 
with. Other factors to be considered include dedication to use with a 
particular individual machine or type of machine or apparatus. Can the 
item be used with any other type of machinery? Does the item partici- 
pate in the operation of the machine? Or is it merely used offline. 

The “essential” factor can be subject to interpretation. For example, 
many welding processes involve feeding in wire. Is the wire feeder es- 
sential? Theoretically, someone could stand by and manually feed wire 
into the weld pool. As a practical matter, the wire feeder is often essen- 
tial to the efficient operation of the machine. For this reason, it is classi- 
fied as parts. The electrode holder obviously participates in the process. 
It holds the electrode during the welding operation. 
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Many welding processes require the use of jigs and fixtures. The func- 
tion of a fixture is to facilitate assembly of parts and to hold the parts in 
a fixed relationship during the weld. (In engineering, the terms jig and 
fixture have essentially the same meaning.) 

Items not essential or dedicated are not likely to be classified as parts. 
A stand to hold the soldering iron when not in use is not essential to the 
soldering process. It does not hold the iron when in use. A solder tip 
cleaner, a device used to remove debris from the soldering tip, likewise 
does not participate in the soldering operation. These items are accesso- 
ries. 

In general, consumables are not classified as parts. Such items in- 
clude but are not limited to consumable electrodes, welding wire, solder 
paste, gas for gas welding processes, etc. 

If classification as parts is claimed, the importer may be asked to pro- 
vide literature on the welding machine or apparatus that the item is 
said to be a part of and indicate where the part is, what its function is, 
etc. 

At the end of this publication, a list of items related to welding is pro- 
vided indicating which items are parts and which are classified else- 
where. 


SPARE PARTS 


What about spare parts? Example: A foreign manufacturer ships a 
welding machine with a few extra bearings, gears, valves, switches etc. 


because these items require replacement more frequently than other 
components. 

Spare parts cannot be classified with the machine. They must be sep- 
arately classified in accordance with the relevant section or chapter 
notes. 


INVOICING 


Example: The invoice from the manufacturer lists the basic machine 
followed by the specific options ordered as follows: 


plasma arc welder model A 
DC power source model B 
control console model C 


Are the power source and control separately classified? The invoice 
may or may not have unit values for each item listed. 

As long as the invoiced items constitute one machine, they are classi- 
fied under the appropriate heading for that machine. If it is not appar- 
ent from the invoice that it is a single machine (or more than one 
complete machine), Customs may question classification under a single 
tariff provision. It would be helpful if the invoice would state, for exam- 
ple, “plasma arc welder, including model B power source * * *” etc. 


COMPOSITE AND MULTIFUNCTION MACHINES 


Section XVI, note 3 deals with composite machines—two or more ma- 
chines fitted together to form a whole and other machines adapted to 
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perform two or more complementary or alternative functions. Classifi- 
cation is to be determined as if consisting only of that component or as 
being that machine which performs the principal function. 

The Explanatory Notes to Section XVI indicate that a machine is tak- 
en to be “fitted together to form a whole” when incorporated one in the 
other or mounted one on the other, or mounted on a common base or 
frame or in a common housing. 

A combination welding and cutting machine mounted on a common 
base, for example, would be classified as a welding machine if welding is 
the principal function. If that composite welding/cutting machine 
which normally would incorporate a control unit were to be imported 
without the control, it would still be classified as a welding machine 
since GRI (General Rule of Interpretation) 2(a) indicates that any ref- 
erence in a heading to an article shall be taken to include a reference to 
that article incomplete or unfinished, provided that, as entered, the in- 
complete or unfinished article has the essential character of the com- 
plete or finished article. 


FUNCTIONAL UNITS 


Section XVI, note 4 deals with the functional unit concept. Where a 
machine (including a combination of machines) consists of individual 
components (whether separate or interconnected by piping, cables, 
etc.) intended to contribute together to a clearly defined function cov- 
ered by one of the headings in chapter 84 or chapter 85, then the whole 
falls to be classified in the heading appropriate to that function. 

GRI 2(a) however cannot be applied in the case of Note 4. There can 
be no “unfinished functional units”. 

A common example of the functional unit in the welding industry is 
the robot with welding attachment connected to a control panel by elec- 
trical cables. The welding attachment, also known as “end of arm tool- 
ing”, may be a resistance welding package for spot welding or an arc 
welding package. The robot manipulates the welding torch as directed 
by the controller. In most instances, the robots and controls are im- 
ported without this tooling. In these instances, the robot and control 
unit must be separately classified since HQ has ruled that there can be 
no unfinished functional units. The control is classified under HTSUS 
subheading 8537.10 which provides for other bases for electric control 
or the distribution of electricity. The classification of the robot depends 
on whether it is a general purpose robot or whether it has any feature 
which dedicates it to performing a particular function such as welding, 
spraying, loading and unloading, etc. General purpose robots are classi- 
fied in subheading 8479.50.00 as industrial robots not elsewhere speci- 
fied or included. (See HQ ruling 962105 of April 22, 1999.) 

Another example of a functional unit is a welded tube forming line 
classified under HTSUS subheading 8515.31. NY ruling 810478 of June 
12, 1995 covered such a line consisting essentially of an uncoiler, strip 
leveler, endwelder, roll former, welding table, TIG and plasma welding 
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unit, seam tracking system, spray cooling section, tube seam grinding 
unit, inside bead roller, roll out table, cutoff saw, tooling and controls. 

Here we have handling devices, machine tools and welding equip- 
ment contributing to the production of a welded tube. The welded tube 
is steel strip formed into a cylinder and welded together. The line is 
sometimes referred to as a welded tube mill however it is not a rolling 
mill of heading 8455. Some importers have mistakenly entered this 
equipment under heading 8455. 

In NY ruling 810478 it was stated that all of the equipment would be 
imported in one shipment. Machinery lines of this type are often im- 
ported in a number of shipments due to size considerations. The func- 
tional unit concept cannot be applied if there is more than one 
shipment. For classification purposes, each shipment stands on its own. 
In HQ ruling 958807 of April 30, 1996, it is stated that “It is well settled 
that merchandise must be classified and assessed duty in condition as 
imported. Components of a machine that arrive within the customs ter- 
ritory on different days cannot be aggregated for classification and ap- 
praisement purposes under a single HTSUS provision”. 

A wire mesh making machine was classified under subheading 
8515.21 in NY ruling B82366 of March 3, 1997. Another example of a 
functional unit, it consisted essentially of an uncoiler, straightener, 
shear, positioner, welder, stacker and output conveyor. 

Generally, any welding machine imported with a handling (loading, 
unloading, etc.) machine would be classified together as a functional 


unit under heading 8468 or heading 8515. The handling function of 
heading 8428 is always subsidiary. 


CHAPTER NOTES 

In addition to these section notes, we have the notes for the chapters 
within section XVI. 

Chapter 84 note 1(b) for example excludes ceramic articles. A ceramic 
part of a non-electric welder of heading 8468 must be classified under 
chapter 69. However, a ceramic part for an electric welder of heading 
8515 (such as a ceramic nozzle) would be classified in subheading 
8515.90 since chapter 85 does not have a note excluding ceramic ar- 
ticles. 

Chapter 84, note 2 states that “subject to note 3 to section XVI, a ma- 
chine or appliance which answers to a description in one or more of the 
headings 8401 to 8424 and at the same time to a description in one or 
more of the headings 8425 to 8480 is to be classified under the appropri- 
ate heading of the former group and not the latter.” 

Heading 8515, in addition to soldering, brazing or welding machines 
includes “electric machines and apparatus for hot spraying of metals or 
cermets”. Heading 8468 does not include such “spraying” apparatus 
because of chapter 84, note 2. Heading 8424 includes mechanical ap- 
pliances for projecting, dispersing or spraying liquids or powders. The 
Explanatory Notes to heading 8424 mention metal spraying pistols un- 
der the heading spray guns and similar appliances. (subheading 
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8424.20.90) Chapter 84, note 2 as indicated above would require classi- 
fication under heading 8424 because heading 8424 is in the former 
group of headings. 

Note 2 begins “subject to note 3 to section XVI”, which deals with 
composite or multifunction machines. If a machine of this type per- 
formed the non-electric hot spraying function of heading 8424 and, for 
example, oxyfuel welding of heading 8468, the principal function would 
have to be determined before applying chapter 84, note 2. If welding 
were the principal function, the spraying function would not be consid- 
ered. 

Chapter 85, note 6 indicates that “records, tapes and other media of 
heading 8523 or heading 8524 remain classified in those headings, 
whether or not they are entered with the apparatus for which they are 
intended.” Although this note appears in chapter 85, it also applies to 
chapters 84 and 90. This note deals primarily with software. 


THE HEADINGS 


Now that we have reviewed the legal notes and understand them fully, 
the classification of the machines should be simple. Right? Heading 
8468 is non-electrical and heading 8515 is electrical. 

Wrong! The invoice descriptions are often inadequate and industry 
terms can be less than illuminating, at least for tariff purposes. 

Example: The invoice submitted to Customs reads “Stud Welder”. 
Stud welding is a general term for joining a metal stud or similar part to 
a workpiece. It can be done by arc welding (subheading 8515.31), resist- 
ance welding (subheading 8515.21), friction welding (subheading 
8468.80), etc. 

Example: The invoice reads “Spot Welder”. While most spot welders 
are resistance welders (subheading 8515.21), the function can also be 
performed by arc welding (subheading 8515.31) or other methods. 

First let us deal with heading 8468. In the course of reviewing entries 
under the MARC 2000 program, it was discovered that MOST of the 
equipment entered under heading 8468 actually belonged in heading 
8515 and some in other headings. This result is not that surprising since 
most of the welding equipment in use today is electrical. 


HEADING 8468 
HEADING 8468 provides as follows: 


8468 Machinery and apparatus for soldering, brazing or 
welding, whether or not capable of cutting, other 
than those of heading 8515; gas-operated surface 
tempering machines and appliances; parts thereof: 

8468.10.00 00 Hand-held blow torches 

8468.20 Other gas-operated machinery and apparatus: 


8468.20.10 00 Hand-directed or -controlled 
8468.20.50 00 


8468.80 Other machinery and apparatus: 
8468.80.10 00 Hand-directed or -controlled 
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8468.80.50 00 

8468.90 Parts: 

8468.90.10 00 Of hand-directed or -controlled 
machinery and apparatus 

8468.90.50 00 


As stated in the heading, apparatus other than those of heading 8515 
fall within heading 8468. The Explanatory Notes to heading 8468 indi- 
cate that the heading excludes welding, brazing or soldering machines 
and apparatus using both gas and electricity. 

In the section for gas operated appliances for working metal, etc., the 
heading 8468 EN’s state that the appliances of this group are operated 
by means of a very hot flame produced by the combustion of an inflam- 
mable gas in a jet of oxygen or air. Further on the EN’s state that ALL 
the appliances of this group have an arrangement for bringing two 
gases to the nozzle which has two outlets, either concentric or side by 
side; one of the gases is inflammable (acetylene, butane, propane etc.) 
and the other compressed air or oxygen. 


Subheading 8468.10 provides for: 


Hand-held blow torches—EN’s to heading 8468 refer to “blow- 
pipes” and describe them as high pressure or low pressure and indicate 
that both types are of similar construction. They consist of a handle or 
body fitted with the supply pipes, at the exit of which (the nozzle) the gas 
is ignited. They generally also include regulating valves. The apparatus 
is connected to an external gas supply by flexible tubing. 

The description of blow torches in the EN’s appears to describe an ox- 
yfuel gas process. Oxyfuel gas welding is a term used to describe any 
welding process that uses a fuel gas combined with oxygen to produce a 
flame having sufficient energy to melt the base metal. The fuel gas (nor- 
mally acetylene) and oxygen are mixed in the proper proportions in a 
chamber which is generally a part of the welding torch assembly. 

Basic oxyfuel welding equipment consists of fuel gas and oxygen cyl- 
inders, each with a gas regulator, hoses for conveying the gases to the 
torch, and a torch and tip combination for adjusting the gas mixtures 
and producing the desired flame. A typical welding torch consists of a 
torch handle with control valves, mixer and tip assembly. In the mixer, 
the oxygen enters a center duct while the fuel gases enter angled ducts 
to effect the mixing. The welding tip is that portion of the torch through 
which the gases pass just prior to ignition and burning. 

Subheading 8205.60 provides for blow torches and similar self-con- 
tained torches. The EN’s to heading 8205 refer to “blow lamps“ (e.g., for 
soldering or brazing; for paint removal; for starting diesel engines) of 
two types, both self-contained, differing in the type of fuel used, incor- 
porating either a fuel reservoir for mineral oil or other liquid fuel or a 
replaceable gas cartridge. The heading does not cover gas operated 
welding appliances. 

The major difference between the subheadings is that the blow 
torches of heading 8468 are connected to an external gas supply while 
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those of heading 8205 are self-contained blow torches and those of head- 
ing 8468 must have the arrangement for bringing two gases to the 
nozzle. 

Most of the blow torches of subheading 8468.10 are used in the jewel- 
ry industry. Some are also used in dental labs. (See NY ruling C87628 of 
5/21/98) The blow torches of subheading 8205.60 may be marketed for 
soldering but many are promoted as multipurpose piezoelectric devices 
listing applications such as burning wood, lighting campfires, waxing 
skis, thawing frozen locks, sterilizing needles, as a portable torch, etc. 


Subheading 8468.20 provides for: 


other GAS operated machinery and apparatus (other than blow 
torches) 
Thus the subheading covers gas operated machinery and apparatus 
other than blow torches. At the 8-digit level, the subheading identifies: 
8468.20.10 — hand-directed or -controlled 
8468.20.50 — other 

The EN’s to heading 8468 indicate that all hand-operated gas ap- 
pliances of heading 8468 are connected to an external gas supply. Oxy- 
fuel processes are primarily manual and most hand directed torches 
employing an oxyfuel process are the blow torches of subheading 
8468.10. It does not appear that there should be much trade in subhead- 
ing 8468.20.10. 

The subheading also covers gas-operated surface tempering ma- 
chines and appliances, which would fall under subheading 8468.20.50. 
The heading 8468 EN’s indicate that these consist of a number of 
nozzles arranged according to the shape of the object to be treated. The 
flames from these nozzles project onto the surface to be tempered a heat 
of such intensity that it is rapidly brought to the temperature required, 
but this heat does not penetrate far below the surface. Once the surface 
has been brought to the required tempering temperature, sprays of 
cooling liquid are directed on the article or it is immersed in a bath of the 
liquid. 

Subheading 8468.80 provides for: 
other machinery and apparatus 
Subheading 8468.80.10 — hand-directed or -controlled 
Subheading 8468.80.50 — other 
The main type of non-electric welders, other than the gas operated type 
of subheading 8468.10 and subheading 8468.20 include: 

Friction Welding (FRW)—defined as “A solid-state welding pro- 
cess that produces a weld under compressive force contact of work- 
pieces rotating or moving relative to one another to produce heat and 
plastically displace material from the faying surfaces.” 

Example—spin welder for thermoplastic pipe (NY ruling D84510 of 
November 19, 1998) 

Diffusion Welding (DFW)—a solid state welding process that pro- 
duces a weld by the application of pressure at elevated temperature 
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with no macroscopic deformation or relative motion of the workpieces. 
A filler metal may be inserted between the faying surfaces. 

Cold Welding—a solid state process in which pressure is used at 
room temperature to produce coalescence of metals with substantial de- 
formation at the weld. A characteristic of the process is the absence of 
heat, either applied externally or generated by the welding process it- 


self. (Cold welding is perhaps the only truly nonthermal welding pro- 
cess) 


Subheading 8468.90 


Subheading 8468.90.10 provides for parts of hand-directed or -con- 
trolled machinery and apparatus 


examples: needles for blow torch (for micro-fine soldering) 
mixer for a welding torch 


Subheading 8468.90.50 provides for other—parts of other than hand- 
directed. 


Example: bases, frames, etc. for a welding machine 


HEADING 8515 
HEADING 8515 provides as follows: 


8515 Electric (including electrically heated gas), laser or 
other light or photon beam, ultrasonic, electron 
beam, magnetic pulse or plasma arc soldering, braz- 
ing or welding machines and apparatus, whether or 
not capable of cutting; electric machines and appa- 
ratus for hot spraying of metals or cermets; parts 
thereof: 

Brazing or soldering machines and apparatus: 

8515.11.00 00 Soldering irons and guns 

8515.19.00 00 Other 

Machines and apparatus for resistance weld- 
ing of metal: 

8515.21.00 00 Fully or partly automatic 

8515.29.00 00 Other 

Machines and apparatus for arc (including 
plasma arc) welding of metals: 

8515.31.00 00 Fully or partly automatic 

8515.39.00 Other 

Non-rotating type: 
20 AC transformer type 
40 Other 
60 Rotating type 
8515.80.00 Other machines and apparatus 


40 Ultrasonic welding machines 
80 Other 
8515.90 Parts: 


Of welding machines and apparatus: 
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8515.90.10 00 Of die attach apparatus, tape auto- 
mated bonders and wire bonders 
for assembly of semiconductors of 
subheading 8515.80 

8515.90.30 00 

8515.90.40 00 


Subheading 8515.11 and 19 include Brazing or Soldering machines and 
apparatus 

The Explanatory Notes to heading 8515 indicate that only machines 
and apparatus which by means of their special attachments (for exam- 
ple, a system of feeding in solder wire) are identifiable as solely or prin- 
cipally intended for brazing or soldering belong to this group and that 
the heading also covers electrically heated hand soldering irons and 
guns. 
Subheading 8515.11 provides for: 

Soldering irons and guns 

The traditional soldering tool is the soldering iron with a copper tip. 
These tools are generally resistance heated. In fact, most soldering 
today is electrical. (As noted earlier, torch or gas soldering of heading 
8468 is mainly limited to the jewelry industry and dental labs.) 

The subheading also includes desoldering irons, which may or may 
not incorporate a pump to remove the melted solder. 


Subheading 8515.19 provides for: 
other (thus it covers soldering machines and apparatus other than 
soldering irons and guns as well as brazing machines and appara- 
tus) 

Examples of the equipment covered by this subheading include: 

Soldering/Desoldering Stations including a soldering gun witha 
control unit (known as rework stations—see NY ruling 838921 of 
4/13/89) for removing and replacing surface mount components from 
printed circuit boards (pcb’s). It may also include a wire feeder. 

In addition to soldering irons and guns, rework stations, etc. there is 
some specialized soldering equipment for the printed circuit board in- 
dustry. This equipment includes: 

Wave Solder Machines—automatic soldering systems used to at- 
tach though hole technology electrical components to their printed wir- 
ing board. The solder is pumped out of a narrow slot above the solder 
pot to produce a wave or a series of waves. 


However, the following related equipment for pcb’s is NOT classifed 
under this subheading: 
Solder Reflow Ovens—specialized ovens through which pcb’s are 


automatically passed following component placement. Classification is 
under subheading 8514.30. 


Hot Air Solder Levelers (HASL)—horizontal or vertical coaters 
used to apply molten solder to one or both sides of a pcb. Units include 
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hot air blowoffs to level the solder. It is a coating, not a joining process, 
hence heading 8515 does not apply. Horizontal (spray) coaters (also 
known as curtain coaters) are classified in subheading 8424.89.7090; 
vertical (dipping—the pcb is dipped into a solder pot) coaters are classi- 
fied in subheading 8479.89.9797. 

Spray Fluxers—fluxing prepares the surfaces to be joined by clean- 
ing the surface and protecting it from oxidation. Classification is under 
subheading 8424.89.7090. Note that some wave soldering machines in- 
corporate a fluxing station. This is another example of a composite and 
multifunction machine. In this combination, wave soldering is the prin- 
cipal function hence classification is under subheading 8515.19. 

Solder Paste Screen Printers—employ the same technology as 
any other screen printing machine. Classification is under subheading 
8443.59.50. 

Subheadings 8515.21 and 29 provide for: 
machines and apparatus for resistance welding of metal 
Subheading 8515.21 covers those which are fully or partly automatic 


Subheading 8515.29 covers other than fully or partly automatic 
apparatus 
In a fully automatic system, the workpiece is automatically fed, 
welded and ejected. 
In a partly automatic setup, the operator positions the workpiece or 
welding gun and pushes a switch to initiate the weld. 


A resistance welding machine has 3 principal elements: 


(1) an electrical circuit consisting of a welding transformer anda 
secondary circuit with electrodes that conduct the current to the 
work 

(2) amechanical system consisting of a machine frame and asso- 
ciated mechanisms to hold the work and apply the welding force 


(3) the control equipment to initiate and time the duration of 
current; it also may control the current magnitude as well as se- 
quence and time of other parts of the welding cycle. 

The most common resistance welding processes include: 

Spot Welding (RSW)—most spot welders are of the resistance type. 
Produces coalescence at the faying surfaces of a joint by the heat ob- 
tained from resistance to the flow of welding current through the work- 
pieces from electrodes that serve to concentrate the welding current 
and pressure at the weld area. 

Projection Welding (PW)—produces coalescence of materials by 
the heat obtained from the resistance to the flow of the welding current. 
The resulting welds are localized at predetermined points by projec- 
tions, embossments, or intersections. 

Seam Welding (RSEW)—produces coalescence at the faying sur- 
faces of overlapped parts progressively along a length of a joint. 

Flash Welding (FW)—a resistance welding process that produces a 
weld at the faying surfaces of a butt joint by a flashing action and by the 
application of pressure after heating is substantially completed. 
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Upset Welding (UW)—a resistance welding process that produces 
coalescence over the entire area of faying surfaces, or progressively 
along a butt joint, by the heat obtained from the resistance to the flow of 
welding current through the area where those surfaces are in contact. 
Pressure is used to complete the weld. 


Subheadings 8515.31 and 39 provide for: 


machines and apparatus for arc (including plasma arc) welding of 
metals 


Subheading 8515.31 covers those which are fully or partly automatic 


Subheading 8515.39 covers other than fully or partly automatic 
apparatus 
The statistical suffixes under subheading 8515.39 refer to the power 
source, however, the welding head or gun still must be included to be 
classified in this subheading. 
Non-rotating type 


20 AC transformer type 
40 other 
60 Rotating type 


There are two types of rotating machinery, generators which produce 
direct current and alternators which produce alternating current. Both 
have a rotating member called a rotor or armature and a stationary 
member called a stator. 

The term are welding applies to a large and diversified group of 
welding processes that use an electric arc as the source of heat to melt 
and join metals. The process may or may not require the use of filler 
metal. The welding arc is struck between the workpiece and the tip ofan 
electrode. The electrode will either be a consumable wire or rod or a 
nonconsumable carbon or tungsten rod which carries the welding cur- 
rent. When a nonconsumable electrode is used, filler metal can be sup- 
plied by a spare rod or wire if needed. A consumable electrode, however, 
will be designed not only to conduct the current that sustains the arc 
but also to melt and supply filler metal to the joint. 

In an automated setup, classified in subheading 8515.31, the equip- 
ment may include a controller, workpiece positioner and wire feeder, in 
addition to the welding machine or robot with welding attachments. 

In a manual setup, classified in subheading 8515.39, the equipment 
generally consists of the torch or gun, welding cable and power supply, 
hoses and source of shielding gas. The torch may have auxiliary 
switches and valves built into the handle for controlling current and gas 
flow. The torch imported without the power supply or cable remains 
classified here as arc welding apparatus; it is not classified as parts. 

There have been many instances where welding power supplies have 
been classified under subheading 8515.31 or subheading 8515.39 as arc 
welders or subheading 8515.90 as parts. As noted above, subheading 
8515.39 includes a statistical breakout for AC transformer type arc 
welders. This may be causing some of the misclassifications. The EN’s 
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to heading 8515 indicate that separately imported welding generators 
are classified in HTSUS heading 8502 while transformers and inverters 
fall under heading 8504. The EN’s to heading 8502 and heading 8504 
refer these products to classification in heading 8515 if imported with 
their welding heads. (See also HQ ruling 956586 of October 4, 1994 
which classified an inverter for a welding machine under subheading 
8504.40.) 


The most common arc welding processes include: 


Shielded Metal Arc Welding (SMAW)—most widely used arc 
welding process in which coalescence of metals is produced by heat from 
an electric arc that is maintained between the tip of a covered electrode 
and the surface of the base metal in the joint being welded. The intense 
heat of the arc melts the tip of the electrode. In this manner, filler metal 
is deposited as the electrode is progressively consumed. 

Submerged Arc Welding (SAW)—produces coalescence of metals 
by heating them with an arc between a bare metai electrode and the 
work. Thearc and molten metal are “submerged “ in a blanket of granu- 
lar fusible flux on the work. 

Gas Metal Are Welding (GMAW)—uses an arc between a continu- 
ous consummable filler metal electrode and the weld pool. May use a tu- 
bular electrode wherein metallic powders make up the bulk of the core 
materials (metal cored electrode). It has been the predominant choice 
for robotics. 

Flux Cored Arc Welding (FCAW)—uses an arc between acontinu- 
ous filler metal electrode and the weld pool. The flux cored electrode is a 
composite filler metal electrode consisting of a metal sheath and a core 
of various powdered materials. 

Gas Tungsten Arc Welding (GTAW)—uses an arc between a non- 
consummable tungsten electrode and the weld pool. The electrode ex- 
tends beyond the end of the shielding gas nozzle. The process is used 
with shielding gas and without the application of pressure and with or 
without filler metal. 

Plasma Arc Welding (PAW)—produces coalescence of metals by 
heating them with a constricted arc between an electrode and the work- 
piece or between the electrode and the constricting nozzle. Pressure is 
not applied, and filler metal may or may not be added. The process uses 
a non-consumable electrode; the electrode is recessed and does not 
touch the workpiece. The PAW torch has a nozzle that creates a gas 
chamber surrounding the electrode. The arc heats the gas fed into the 
chamber to a temperature where it becomes ionized and conducts elec- 
tricity. This ionized gas is defined as plasma. 

Electro Gas Welding (EGW)—uses an arc between a continuous 
filler metal electrode and the weld pool, employing vertical position 
welding with backing to confine the molten weld metal. The process 
uses a consummable electrode, either solid or flux cored. The process is 


used with or without shielding gas and without the application of pres- 
sure. 
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Electro Slag Welding (ESW)—produces coalescence of metals 
with molten slag that melts the filler metal and the surfaces of the work- 
pieces to be welded. The process is initiated by an arc that heats a granu- 
lated flux and melts it to form the slag. 

Percussion Welding (PEW)—a joining process that produces 
coalescence with an arc resulting from arapid discharge of electrical en- 
ergy. Pressure is applied percussively during or immediately following 
the electrical discharge. 


Subheading 8515.80 provides for: 


other (other than soldering, brazing, resistance welding and arc 
welding) 


Subheading 8515.80.0040—ultrasonic welding machines—the parts 
to be joined are held together and subjected to ultrasonic vibrations. 

Subheading 8515.80.0080—other (which includes other welding pro- 
cesses such as laser or other light or photon beam, magnetic pulse, ther- 
moplastic welding as well as the electric machines and apparatus for 
hot spraying of metals or cermets.) 

Electron Beam Welding (EBW)—A fusion process that produces 
coalescence of materials with heat obtained by impinging a beam com- 
posed primarily of high energy electrons onto the joint to be welded. 
The heart of the process is the electron beam gun/column assembly. 

Laser Beam Welding (LBW)—A fusion joining process that pro- 
duces coalescence of materials with the heat obtained from a concen- 
trated beam of coherent, monochromatic light impinging on the joint to 
be welded. It is anoncontact process, and thus requires that no pressure 
be applied. The most common types used are the YAG laser and the CO2 
laser. (LASER is an acronym for Light Amplification by Stimulated 
Emission of Radiation.) 

One of the most common classification errors found in the past year 
was separately imported lasers classified under subheading 8515.80 as 
other electrical welding apparatus or under subheading 8515.90 as 
parts. Section XVI, note 1(m) excludes articles of chapter 90. 

The Explanatory Notes to heading 9013 indicate that in addition to 
the lasing medium (e.g., the gas), the energy source (pumping system) 
and the resonant optical cavity (i.e., the basic elements combined in the 
laser head) lasers generally also incorporate a power supply, a cooling 
unit and a control unit. If these units are presented together, they re- 
main in HTSUS subheading 9013.20. They are excluded from subhead- 
ing 9013 if presented with work tables, work holders and means of 
feeding and positioning workpieces. 

Thermal Spraying (THSP) is a process in which a metallic or non- 
metallic material is heated and then propelled in atomized form onto a 
substrate. The material may be initially in the form of wire, rod or pow- 
der. It is heated to the plastic or molten state by an oxyfuel gas or an elec- 
tric or plasma arc. Arc or plasma arc spraying apparatus is classified in 


subheading 8515.80. Oxyfuel gas spraying apparatus is classified in 
heading 8424. 
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The subheading also includes apparatus for assembly of semiconduc- 
tors including die attach apparatus, tape automated bonders and wire 
bonders. As part of the Information Technology Agreement (ITA), new 
subheadings were created in July of 1997 for machinery used in the 
manufacture of semiconductor devices. The 1998 HTSUS contained a 
specific subheading, 8515.80.40, for this ITA equipment at a lower rate 
of duty than the non-ITA equipment of subheading 8515.80.80. When 
all of subheading 8515.80 became duty free in 1999, the specific ITA 
subheading was dropped however the equipment obviously remains 
classified in the current subheading 8515.80.00. 

Die Attach Apparatus: there are two methods, eutectic (classified 
in subheading 8515.80.0080) and epoxy (classified in subheading 
8479.89.8590). 

The eutectic method is named for the phenomenon that takes place 
when two materials melt together at a much lower temperature than 
either one of them separately. 

The epoxy method uses thick liquid epoxy adhesives; it is not a weld- 
ing process. 

Wire Bonding—A deformation welding process done with either 
gold or aluminum wires. 

Gold Wire Bonding—there are two methods, thermocompression 
and thermosonic, also known as ball bonding. Thermosonic employs a 
pulse of ultrasonic energy. 

Aluminum Wire Bonding—(no ball is formed) known variously as 
ultrasonic or wedge bonding. 

Tape Automated Bonders—bond is complete with a tool known as 
a thermode. 

Finally, two other processes (non-ITA) of significance under 8515.80 
include fusion splicers and thermoplastic welders. 

Fusion Splicers—for optical fiber cables—a DC high voltage arc 
generated from electrodes fuses the two optical fibers together. These 
self-contained portable units consist essentially of a fiber guide and 
clamp, fusion electrodes and electrode holders. 

THERMOPLASTIC—the EN’s describe machines and apparatus 
for welding thermoplastic materials. 

1. Welding with electrically heated gas (hot gas welding)—the sur- 
faces to be joined are warmed by electrically heated gas (generally air) 
and joined under pressure with or without additives. 

2. Welding with electrically heated elements (heated element weld- 
ing)—the surfaces to be joined are warmed by means of electrically 
heated elements and joined under pressure with or without additives. 

3. High-frequency welding—the surfaces to be joined of thermoplas- 
tic materials (e.g., acrylics, polyethylene, vinyl, nylon) with reasonably 
high dielectric losses are heated in a high frequency alternating field 
and joined under pressure with or without additives. 
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Some examples of thermoplastic welders can be found in the follow- 
ing rulings: 

NY 814525 of September 20, 1995 classified an automatic pocket 
maker (heat welding machine) used to make pockets, primarily out of 
polypropylene, for papers to be inserted in ring binders. 

NY 885988 of June 1, 1993 classified hot air welding tools 


PARTS 

Subheading 8515.90—does not include accessories 

Subheading 8515.90.10—provides for parts of the ITA equipment 
noted above—die attach apparatus, tape automated bonders and wire 
bonders. The specific parts subheading was retained since parts of 
welding machinery and apparatus did not go duty free in 1999. 

Subheading 8515.90.30—provides for parts of welding machines oth- 
er than the ITA equipment. 

Subheading 8515.90.40—provides for parts of soldering and brazing 
machines and apparatus and parts of electric machines and apparatus 
for hot spraying of metal. 


The EN’s to heading 8515 provide a few examples of parts: 
soldering heads & tongs 
electrode holders 
metal contact electrodes (contact points, rollers & jaws) 
torch points 

What other items are classified as parts? 

In general, electrical soldering, brazing or welding machine compo- 
nents such as beds, bases, columns, frames, rams, etc. will generally be 
classified as parts if imported separately. 

Welding Jigs & Fixtures— in engineering, the terms “jig” and “fix- 
ture” have essentially the same meaning. The function of a fixture is to 
facilitate assembly of parts and to hold the parts in a fixed relationship. 

Wire Feeders—used to add filler metal during automatic and ma- 
chine welding. The feed may be through the torch or direct to the weld 
pool. 

Thoriated Tungsten Electrodes (HQ ruling 957718 of April 5, 
1995)—nonconsumable, does not melt, serves as one of the electrical 
terminals of the arc. 

Ceramic Welding Nozzle for a TIG welding torch (NY ruling 
892522 of December 8, 1993)—as noted earlier, ceramic articles are ex- 
cluded from heading 8468 but not from heading 8515. 


Not Parts 


The heading 8515 EN’s exclude: consumable electrodes of base metal— 
heading 8311 or articles of 


Electrodes of graphite or other carbon, with or without metal 
(heading 8445) 


Although many of the following items have already been mentioned 
throughout the preceding pages, they bear repeating under a discussion 
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of parts since they are some of the most frequently misclassified items. 
The 4 digit headings and, where possible, the 6 or 8 digit subheadings 
follow the description. 


Welding transformers—heading 8504 

Welding generators—heading 8502 

Welding controls—subheading 8537.10 

Welding cables—heading 8544 

Welding helmets—classify according to constituent material 

Lasers—subheading 9013.20 

Nut feeders (HQ ruling 957460 of April 26, 1995)—heading 8479 

Positioning equipment (HQ 962105 of April 22, 1999)—heading 
8479—headstock-tailstock type and tilting-rotating type. 

Fume extractor (NY ruling 878892 of October 21, 1992)—-subhead- 
ing 8421.39—eliminate fumes caused by arc welding. 

Desoldering pump (vacuum pump without any heating ele- 
seni) cob eee 8414.10 

Solder paste—subheading 3810.10 

Solder paste flux—subheading 3810.90 

Solder wire or welding wire—if fluxed, subheading 8311 

Solder or welding wire—if not fluxed—classify in the appropriate 
wire provision, e.g., other alloy steel welding wire would be in 
heading 7229 

Measuring instruments related to welding, soldering etc.—various 
headings in chapter 90 


Not WELDING MACHINES AND 


APPARATUS UNDER HEADING 8468 OR HEADING 8515 


The following are complete machines and apparatus rather than 
parts which have been misclassified as soldering, brazing or welding ap- 
paratus: 


Wafer Bonders (subheading 8479.89.8590)—-silicon is not a ther- 
moplastic material. Wafer bonding is through atomic forces, not 
through a flow of material. It is not considered to be a welding pro- 
cess. 
MicroTorches—multi-purpose, self-contained piezoelectric de- 
vices (subheading 8205.60) 
Thermal cutting machines of the following types: 
Oxyfuel—subheading 8461.90 
Plasma Arc—subheading 8456.99 
Laser Beam—subheading 8456.10 


Veneer Welders—subheading 8465.94 (HQ ruling 089434 of Sep- 
tember 16, 1991)—a machine for splicing/joining veneer strips 
Solder Reflow Ovens—subheading 8514.30 

Solder Levelling Machines—heading 8479 or heading 8424 
Solder Paste Screen Printers—subheading 8443.59.50 

Bag Sealers 


— household type, subheading 8516.79 (HQ rulings 962013, 
962015 and 962167, all dated October 1, 1999) 


— of a type used in restaurants and supermarkets, subheading 
8543.89.96 (HQ ruling 962014 of October 1, 1999) 
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Both types are primarily used to reseal plastic bags to keep and 
preserve unused portions of food stored inside the bags. 


Desk Top Laminators—HQ ruling 959287 of October 21, 
1996—The laminator was classified in heading 8473. The ruling 
stated that because of its size and the environment in which used, it 
is not commonly regarded in the industry as a welding machine. 
Tariff terms do not include everything within their literal mean- 
ing. 


INDEX OF TECHNICAL TERMS 


Aluminum Wire Bonding, 19 Plasma Arc Welding (PAW), 17 
arc welding, 16 Projection Welding (PW), 15 
Bag Sealers, 22 Seam Welding (RSEW), 15 
Brazing, 2 Shielded Metal Arc Welding (SMAW), 
Ceramic Welding Nozzle for a TIG 16 
welding torch, 21 Solder Levelling Machines, 22 
Cold Welding, 12 Solder Paste Screen Printers, 14, 22 
Desk Top Laminators, 22 Solder Reflow Ovens, 14, 22 
Die Attach Apparatus, 19 Soldering, 2 


Diffusion Welding (DFW), 11 
Electro Gas Welding (EGW), 17 


Electro Slag Welding (ESW), 17 


Soldering/Desoldering Stations, 13 
Spot Welding (RSW), 15 
Spray Fluxers, 14 


Electron Beam Welding (EBW), 18 Submerged Arc Welding (SAW), 
Flash Welding (FW), 15 Tape Automated Bonders, 19 
Flux Cored Arc Welding (FCAW), 17 Thermal cutting machines, 22 


Friction Welding (FRW), 11 Thermal Spraying (THSP), 18 
Fusion Splicers, 19 THERMOPLASTIC, 19 
Gas Metal Arc Welding (GMAW), 17 Thoriated Tungsten Electrodes, 2 
Gas Tungsten Arc Welding (GTAW), Upset Welding (UW), 15 

17 Veneer Welders, 22 
Gold Wire Bonding, 19 Wafer Bonders, 22 
Hand-held blow torches, 10 Wave Solder Machines, 14 
Hot Air Solder Levelers (HASL), 14 Welding, 2 
Laser Beam Welding (LBW), 18 Welding Jigs & Fixtures, 20 
MicroTorches, 22 Wire Bonding, 19 
Percussion Welding (PEW), 17 Wire Feeders, 20 
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NOTICE 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 


or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: January, 2000 


PRINTING NOTE 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs World Wide Web site 
(http://www.customs.gov) and is being distributed in a variety of for- 
mats. It was originally set up in Microsoft Word97°. Pagination and 
margins in downloaded versions may vary depending upon which word 
processor or printer you use. If you wish to maintain the original set- 
tings, you may wish to download the .pdf version, which can then be 
printed using the freely available Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The National Commodity Specialist Division of the Office of Regulations and 
Rulings has prepared this publication on Turbojets, Turbopropellers and 
Other Gas Turbines, (HTSUS 8411) and Parts Thereof as part of a series of 
informed compliance publications regarding the classification and origin of im- 
ported merchandise. We sincerely hope that this material, together with seminars 
and increased access to Customs rulings, will help the trade community to im- 
prove, as smoothly as possible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain a ruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also to 
determine whether the goods are subject to quotas, restraints, embar- 
goes or other restrictions. The act of classifying goods is complex and 
requires an importer to be familiar with the Harmonized Tariff Sched- 
ule of the United States (HTSUS), its 99 chapters, rules of interpreta- 
tion, and notes. A detailed discussion of the HTSUS may be found in a 
companion publication entitled, What Every Member of the Trade Com- 
munity Should Know about Tariff Classification. Customs valuation re- 
quirements are separately discussed in a companion publication 
entitled, What Every Member of the Trade Community Should Know 
about Customs Value. Both of these publications are available from the 
Customs World Wide Web pages on the Internet (see the Additional In- 
formation section for information on accessing these sources and ob- 
taining additional Customs Service publications). 


TURBO-JETS, TURBO-PROPELLERS AND OTHER GAS TURBINES 


This Informed Compliance Publication is being issued in order to ex- 
amine the scope of the merchandise that is included in heading 8411 of 
the Harmonized Tariff Schedule of the United States (HTSUS) which 
provides for turbojets, turbopropellers and other gas turbines and parts 
thereof, and also to clarify any confusion interpreting that scope. Con- 
fusion may arise when we look at the Explanatory Notes (ENs) discuss- 
ing heading 8411 and see what appears to be a one-to-one relationship 
between the way the various subheading groups of 8411 are listed in the 
tariff and the way the ENs are laid out in a seemingly equivalent man- 
ner. There is no intended equation between the way the tariff subhead- 
ings are listed in the HTSUS with the way the merchandise of these 
subheadings is discussed in the Explanatory Notes. This possible confu- 
sion will be explained in more detail below. 
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The subheadings in question are as follows: 


8411 Turbojets, turbopropellers and other gas turbines, 
and parts thereof: 

Turbojets: 
8411.11 Of a thrust not exceeding 25 kN: 
8411.11.4000 Aircraft turbines 
8411.11.8000 Other 
8411.12 Of a thrust exceeding 25 KN: 
8411.12.4000 Aircraft turbines 
8411.12.8000 Other 

Turbopropellers: 
8411.21 Of a power not exceeding 1,100 kW: 
8411.21.4000 Aircraft turbines 
8411.21.8000 Other 
8411.22 Of a power exceeding 1,100 kW: 
8411.22.4000 Aircraft turbines 
8411.22.8000 Other 

Other gas turbines: 
8411.81 Of a power not exceeding 5,000 kW: 
8411.81.4000 Aircraft turbines 
8411.81.8000 Other 
8411.82 Of a power exceeding 5,000 kW: 
8411.82.4000 Aircraft turbines 
8411.82.8000 Other 


As can be seen, there are three subheading groups to heading 8411: 
subheadings 8411.11 and 8411.12 cover turbojets; subheadings 8411.21 
and 8411.22 cover turbopropellers; and subheadings 8411.81 and 
8411.82 cover other gas turbines—the subheadings for parts are dis- 
cussed separately in this publication. It is a fairly common misconcep- 
tion that these three subheadings can best be understood by referring to 
their “equivalent” paragraphs in the Harmonized Commodity Descrip- 
tion and Coding System Explanatory Notes (ENs), which constitute the 
official interpretation of the Harmonized System. While not legally 
binding on the contracting parties, and therefore not dispositive, the 
ENs provide a commentary on the scope of each heading of the Harmo- 
nized System and are thus useful in ascertaining the classification of 
merchandise under the System. Customs believes the ENs should al- 
ways be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 
1989). 

The Explanatory Notes to heading 8411 are divided into three major 
groups: 8411(A)—Turbo-jets (also includes turbofan engines); 
8411(B)—Turbo-propellers; and 8411(C)—Other gas turbines. These 
three EN discussion groups appear to be parallel to the three HTSUS 
subheading groups of heading 8411 cited above, that is, it looks like the 
ENs are commenting squarely upon the three HTSUS subheadings tak- 
en in order. Such an interpretation, while seemingly logical, is not in- 


tended. The reasons for this are fairly straight forward, but also 
somewhat involved. 





84 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 25, JUNE 21, 2000 


A review of the Explanatory Notes for heading 8411, in part, will 
demonstrate the basis for the confusion. The ENs state: 


“This heading covers turbo-jets, turbo-propellers and other 
gas turbines. 


The turbines of this heading are, in general, internal combustion 
engines which do not usually require any external source of heat as 
does, for example, a steam turbine. 


(A) TURBO-JETS 


A turbo-jet consists of a compressor, a combustion system, a tur- 
bine and a nozzle, which is a convergent duct placed in the exhaust 
pipe. The hot pressurized gas exiting from the turbine is converted 
to a high velocity gas stream by the nozzle. The reaction of this gas 
stream acting on the engine provides the motive force which may 
be used to power aircraft. In its simplest form the compressor and 
turbine are accommodated on a single shaft. In more complex de- 
signs the compressor is made in two parts (a two spool compressor) 
in which the spool of each part is driven by its own turbine through 
concentric shafting. Another variation is to add a ducted fan usual- 
ly at the inlet to the compressor and drive this either by a third tur- 
bine or connect it to the first compressor spool. The fan acts in the 
nature of a ducted propeller, most of its output bypassing the com- 
pressor and turbine and joining the exhaust jet to provide extra 
thrust. This version is sometimes called a “bypass fan jet”. * * * 


(B) TURBO-PROPELLERS 


Such engines are similar to turbo-jets, but havea further turbine 
downstream of the compressor turbine, which is coupled to a con- 
ventional propeller such as is used on piston engine aircraft. This 
latter turbine is sometimes referred to asa “free turbine”, meaning 
that it is not mechanically coupled to the compressor and compres- 
sor turbine shaft. Thus most of the hot pressurized gas leaving the 
compressor turbine is converted into shaft power by the free tur- 
bine instead of being expanded in a nozzle as is the case in turbo- 
jets. In some cases, the gases leaving the free turbine may be 


expanded in a nozzle to provide auxiliary jet power and assist the 
propeller. 


(C) OTHER Gas TURBINES 


This group includes industrial gas-turbine units which are ei- 
ther specifically designed for industrial use or adapt turbo-jets or 
=< units for uses other than providing motive power 
for aircraft. 


There are two types of cycles: 


(1) The simple cycle, in which air is ingested and compressed 
by the compressor, heated in the combustion system and 
— through the turbine, finally exhausting to the atmo- 
sphere. 

(2) The regenerative cycle, in which air is ingested, com- 
pressed and passed through the air pipes of a regenerator. The 
air is pre-heated by the turbine exhaust and is then passed to 
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the combustion system where it is further heated by the addi- 
tion of fuel. The air/gas mixture passes through the turbine 
and is exhausted through the hot gas side of the regenerator 
and finally to the atmosphere. 

There are two types of designs: 

(a) The single-shaft gas turbine unit, in which the com- 
pressor and turbine are built on a single shaft, the turbine 
providing power to rotate the compressor and to drive ro- 
tating machinery through a coupling. This type of drive is 
most effective for constant speed applications such as elec- 
trical power generation. 

(b) The two-shaft gas turbine unit, in which the com- 
pressor, combustion system and compressor turbine are 
accommodated in one unit generally called a gas genera- 
tor, whilst a second turbine on a separate shaft receives 
the heated and pressurized gas from the exhaust of the gas 
generator. This second turbine known as the power tur- 
bine is coupled to a driven unit, such as a compressor or 
pump. Two-shaft gas turbines are normally applied where 
load demand variations require a range of power and rota- 
tional speed from the gas turbine. 

These gas turbines are used for marine craft and locomotives, for 
electrical power generation, and for mechanical drives in the oil 
and gas, pipeline and petrochemical industries.* * *” 


It is entirely natural to assume that there is a one-to-one relationship 
implied in the way tariff subheadings are listed and the way the ENs dis- 
cuss the merchandise of the heading. When one looks at the tariff provi- 
sions and looks to the Explanatory Notes for guidance, one comes 
across what looks like a convenient discussion of the subheadings, tak- 
en in order, that is, that there are turbojets, then turbopropellers and 
then all other gas turbines. This reliance is very much misplaced, as we 
shall see. The ENs are for guidance only and are not the last word on any 
subject, and certainly not in this case. 

EN 8411(A) discusses the technicalities of what a turbojet is and how 
it functions. EN 8411(B) on turbopropellers does roughly the same. The 
tariff subheadings and EN structure, at this point, appear to coincide. 
The Explanatory Notes for 8411(C), other gas turbines, breaks down 
this seemingly apparent equation of the ENs and the tariff subhea- 
dings. These latter ENs speak of “industrial gas-turbine units which 
are specifically designed for industrial use or adapt turbo-jets or turbo- 
propeller units for uses other than providing motive power for air- 
craft.” If one assumes that EN 8411(C) is discussing subheadings 
8411.81 and 8411.82 in the same way that EN 8411(A) & (B) appeared 
to be discussing subheadings 8411.11/12 and 8411.21/22, respectively, 
then such an assumption is mistaken. The sentence just quoted talks 
about industrial gas turbines and “adapted” turbojets and turboprops. 
Following General Rule of Interpretation 1, HTSUS, a turbojet or tur- 
boprop, whether adapted or not, is classified in either subheadings 
8411.11/12 or subheadings 8411.21/22, as appropriate. Thus, a turbojet 
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gas turbine adapted for some use other than providing motive power for 
an aircraft is classified in one of the “other” subheadings of 8411.11 or 
8411.12, depending on its thrust, not in the provision for other gas tur- 
bines. 

It might be helpful at this point to explain in simpler language some 
of the technicalities inherent in a discussion of the merchandise itself 
and thus lessen the potential for classification confusion. 

The gas turbine engine, commonly referred to as the jet engine, is an 
internal combustion engine which produces energy and performs 
“work” by the controlled burning ofa fuel. Like an internal combustion 
piston engine, the gas turbine takes in air, compresses it and mixes it 
with fuel, burns the mixture and vents the exhaust gas. In the piston en- 
gine (see headings 8407 and 8408), the burning is cyclic and the com- 
busted air/fuel mixture drives a piston and crank to produce shaft 
power. In the gas turbine, however, the burning is continuous and the 
expanding gas is simply forced out through a pipe or nozzle at the rear of 
the engine. 

The “typical” gas turbine has three main components—the compres- 
sor stage, the combustion chamber and the turbine. Air is drawn in 
from the atmosphere and is compressed for delivery to the combustion 
chamber, wherein the engine’s fuel is atomized prior to mixture with 
the compressed air. Combustion of the mixture takes place in an annu- 
lar steel “flame tube” or ring of tubes to produce the highest possible 
temperature and hence expansion of the gas. The rapidly expanding gas 
is forced out of the rear of the engine through the turbine, which con- 
sists of one or more stages of alternate stationary and rotating blades. 
The turbine is attached by a shaft to the compressor and its function is 
to absorb enough energy from the gas exhaust stream to keep the com- 
pressor rotating at its optimum speed. The complete rotating assemb- 
ly—compressor, shaft and turbine—is carried on bearings and is 
frequently referred to as a “spool”. In a multi-spool engine, each com- 
pressor is driven by one or more turbine stages. 

There are four main types of gas turbine. The first two, (for our pur- 
poses they will be treated as one), are the turbojet and the turbofan. 
These are “reaction” engines inasmuch as they derive their power from 
the reaction of the jet. The second two, the turboprop and the turbo- 
shaft, operate on a different principle, where the energy in the gas is 
used to drive a separate turbine which is connected to a propeller or 
power output shaft. 


TURBOJET/TURBOFAN 


The turbojet, the simplest and earliest form of gas turbine, is used 
mainly in high-speed aircraft where its relatively low frontal area and 
high velocity are advantages. The Concorde airplane uses turbojet en- 
gines. 

The turbofan is a “bypass” engine where part of the air is compressed 
fully before passing into the combustion chamber, while the remainder 
is compressed to a lesser extent and ducted around the hot section. This 
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bypass results in a lower jet velocity but improved propulsive efficiency, 
lower noise levels and improved fuel efficiency. The turbofan is the pre- 
ferred engine for most commercial airlines. 

The power of the these engines is measured in pound thrust or so- 
called kilonewtons (KN). This is the product of the exhaust mass flow 
per second and the difference between the exhaust velocity and the air 
inlet velocity. Unless you can calculate this on a slide rule or computer, 
the kN’s ought to be on the invoice or certainly available from the im- 
porter or the seller/manufacturer. 


TURBOPROP 


The turboprop is basically a turbojet with an extra turbine which is 
designed to absorb most of the energy remaining in the gas stream after 
sufficient gas has been used to drive the compressor. The power-turbine 
drives the propeller through a reduction gear, usually at the front of the 


engine. The turboprop is a very efficient engine for low-speed, low-alti- 
tude aircraft. 


TURBOSHAFT 


The turboshaft is essentially a turboprop without a propeller, the 
power turbine being coupled to a reduction gearbox or directly to an 
output shaft. As with the turboprop, the power turbine absorbs as much 
of the remaining gas energy as possible and the residual thrust is very 
low. The most prevalent use of the turboshaft is the helicopter. Turbo- 


shafts are also widely used in industrial and marine applications. 

The power of turboprop and turboshaft engines is measured in kilo- 
watts (kW). A kilowatt may be expressed as .7457 of a unit of horsepow- 
er. 

As stated earlier, there is no intended one-to-one equation between 
the three HTSUS subheading groups and the three seemingly parallel 
Explanatory Note groups. A turbojet/turbofan gas turbine, whether for 
use as an aircraft turbine or modified or adapted to some other use, 
would be classified in the subheadings for turbojets, in 8411.11 or 
8411.12, depending upon the thrust, and not in the subheadings for oth- 
er gas turbines. It should be noted that modified turbojets/turbofans or 
turboprops are not so widely used today as was earlier the case, when 
they were adapted for uses other than as the motive power for aircraft. 
Such modifications included operating the engine at reduced turbine- 
inlet temperatures or installing special gearing because of normally 
high rotational speeds. Most turbojets/turbofans and turboprops are 
used as aircraft turbines. Other gas turbines will normally be of the tur- 
boshaft variety. Most of these will be for use as helicopter engines. The 
balance in this latter group will be turboshafts manufactured for indus- 
trial or marine applications. 

Please be advised that gas turbines, of whatever type, which 
are imported together with an electric generator and along 
with the generator constitute a generating set, are classified in 
heading 8502, HTSUS. Relevant ENs indicate that for purposes of 
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heading 8502, HTSUS, the expression “generating sets” applies to the 
combination of an electric generator and any prime mover other than 
an electric motor and that generating sets consisting of the generator 
and its prime mover, which are mounted (or designed to be mounted) 
together as one unit or on a common base (see the General Explanatory 
Note to Section XVI), are classified in heading 8502, HTSUS, provided 
they are presented together. Headquarters ruling 087074 of November 
21, 1991 provides further guidance with respect to the apparent direc- 
tion of the Explanatory Notes that the components of a generating set 
be mounted, or be designed to be mounted, as one unit or on acommon 
base. Customs Headquarters discussed this requirement in the cited 
ruling: 


It has been suggested that the cited General Explanatory Note 
may support the proposition that there must be substantial physi- 
cal integration of the turbine and generator for these units to 
constitute a set for tariff purposes, and that a mere coupling of the 
shafts is insufficient in this regard. In our opinion, the note [EN] is 
inconclusive in imposing this requirement on the turbine and gen- 
erator in issue here and, in any event, there is substantially more 
integration of these units than a mere coupling of the shafts. This 
note [EN], therefore, should not be interpreted in such a way as to 
contravene the otherwise clear scope of heading 8502. 

Because the units in issue here are commonly bought and sold to- 
gether, are commercially regarded as generating sets, and possess 
design features that indicate they will be permanently attached to 
one another, we conclude that they are designed to be mounted to- 
gether as one unit for purposes of heading 8502. 


PARTS 


The classification of parts of the goods of Section XVI, which includes 
Chapters 84 and 85 and wherein heading 8411 HTSUS, is provided, is 
controlled by Note 2 to the section, which states: 


“2. Subject to note 1 to this section, note 1 to chapter 84 and to 
note 1 to chapter 85, parts of machines (not being parts of the ar- 
ticles of heading 8484, 8544, 8545, 8546 or 8547) are to be classified 
according to the following rules: 


(a) Parts which are goods included in any of the headings of 
chapters 84 and 85 (other than headings 8409, 8431, 8448, 
8466, 8473, 8485, 8503, 8522, 8529, 8538 and 8548) are in all 
cases to be classified in their respective headings; 

(b) Other parts, if suitable for use solely or principally witha 
particular kind of machine, or with a number of machines of 
the same heading (including a machine of heading 8479 or 
8543) are to be classified with the machines of that kind or in 
heading 8409, 8431, 8448, 8466, 8473, 8503, 8522, 8529 or 
8538 as appropriate. However, parts which are equally suit- 
able for use principally with the goods of headings 8517 and 
8525 to 8528 are to be classified in heading 8517; 
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(c) All other parts are to be classified in heading 8409, 8431, 
8448, 8466, 8473, 8503, 8522, 8529 or 8538 as appropriate or, 
failing that, in heading 8485 or 8548.” 

What this means for our purposes here is that articles that are parts 
for use solely or principally with the gas turbines of heading 8411, 
HTSUS, which are not excluded from one of the provisions of Section 
XVI by any of the legal notes referred to above and which are not more 
specifically provided for elsewhere in chapter 84 or 85 by Section Note 
2(a) are to be classified in heading 8411, in one of the appropriate sub- 
headings below: 


Parts: 

8411.91 Of turbojets or turbopropellers: 

8411.91.10 Cast-iron parts, not advanced beyond 
cleaning, and machined only for the re- 
moval of fins, gates, sprues and risers or 
to permit location in finishing machinery 
* * * 


Parts of nonaircraft turbines 

Parts of aircraft turbines: 
For use in civil aircraft 
Other 

8411.91.90 Other * * * 

Parts of nonaircraft turbines 
Parts of aircraft turbines 

8411.99 Other: 

8411.99.10 Cast-iron parts, not advanced beyond 
cleaning, and machined only for the re- 
moval of fins, gates, sprues and risers or 
to permit location in finishing machinery 
*x* * * 


10 Parts of nonaircraft gas turbines 
Parts of aircraft gas turbines: 

40 For use in civil aircraft 

80 Other 

8411.99.90 Other * * * 

Parts of nonaircraft gas turbines: 

30 Rotors or spindles and rotor or 

spindle assemblies 
60 Other 
90 Parts of aircraft gas 
turbines 


The Explanatory Notes to heading 84.11, give some guidance as to 
what some of the parts are: 


Subject to the general provisions regarding the classification of 
parts (see the General Explanatory Note to Section XVI), parts of 
the engines and motors of this heading are also classified here (e.g., 
gas turbine rotors, combustion chambers and vents for jet engines, 
parts of turbo-jet engines (stator rings, with or without blades, ro- 
tor discs or wheels, with or without fins, blades and fins), fuel feed 
regulators, fuel nozzles). 





90 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 25, JUNE 21, 2000 


An example of separately imported components of a gas turbi- 
ne—compressor, combustor and power turbine—being classified as 
parts may be seen in New York (NY) ruling 855576 of September 11, 
1990. Similarly, Headquarters (HQ) ruling 087981 of December 21, 
1990 stated that even two components imported together—the com- 
pressor and the combustor sections, which make up the gas generator of 
a complete gas turbine—do not have the essential character of a com- 
plete gas turbine and would be classified as parts. Other rulings dealing 
with the classification of gas turbine components as parts may be found 
in HQ 957578 of February 5, 1998 (mounting base and enclosure for a 
marine gas turbine), HQ 956591 of October 6, 1994 (fan blade panels); 
NY A84161 of June 5, 1996 (air accumulator, which works with the fuel 
flow regulator); NY C88226 of June 1, 1998 (airseals used in various 
stages of a jet engine); and NY D87262 of February 2, 1999 (power sec- 
tion assembly of a turboshaft engine for a helicopter). 

Parts of gas turbines which are classified as a part within the 
appropriate subheading of 8411 should be classified therein us- 
ing the same principle established earlier, that is, parts of tur- 
bojets and turbopropellers are classified in subheading 
8411.91, HTSUS, regardless of whether they are used in air- 
craft turbines or in turbojet/turbopropeller engines adapted 
to some other use and not in the provision for the “other” parts 
subheading of 8411.99, HTSUS. 
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the trade community. It reflects the Customs Service’s position on or in- 
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toms Electronic Bulletin Board and Customs World Wide Web site 
(http://www.customs.gov) and is being distributed in a variety of for- 
mats. It was originally set up in Microsoft Word97®. Pagination and 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The National Commodity Specialist Division and the General Classification 
Branch, Commercial Rulings Division of the Office of Regulations and Rulings 
have prepared this publication on Writing Instruments of Heading 9609, 
HTSUS as part of a series of informed compliance publications regarding the 
classification and origin of imported merchandise. We sincerely hope that this 
material, together with seminars and increased access to Customs rulings, will 
help the trade community to improve, as smoothly as possible, voluntary com- 
pliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain aruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

Stuart P. SEIDEL, 
Assistant Commissioner, 


Office of Regulations and Rulings. 
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INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also to 
determine whether the goods are subject to quotas, restraints, embar- 
goes or other restrictions. The act of classifying goods is complex and 
requires an importer to be familiar with the Harmonized Tariff Sched- 
ule of the United States (HTSUS), its 99 chapters, rules of interpreta- 
tion, and notes. A detailed discussion of the HTSUS may be found in a 
companion publication entitled, What Every Member of the Trade Com- 
munity Should Know about Tariff Classification. Customs valuation re- 
quirements are separately discussed in a companion publication 
entitled, What Every Member of the Trade Community Should Know 
about Customs Value. Both of these publications are available from the 
Customs World Wide Web pages on the Internet (see the Additional In- 
formation section for information on accessing these sources and ob- 
taining additional Customs Service publications). 

This publication addresses the classification of non-mechanical pen- 
cils, which has been problematic for some importers. Section XX, head- 
ing 9609, of the HTSUS provides for certain writing instruments. 


9609 Pencils (other than those pencils of heading 9608), 
crayons, pencil leads, pastels, drawing charcoals, 
writing or drawing chalks and tailors’ chalks: 


9609.10.0000 Pencils and crayons, with leads encased in a rig- 
id sheath 


9609.20 Pencil leads, black or colored: 


9609.20.2000 Not over 1.5 mmin maximum cross-section- 
al dimension 


9609.20.4000 Over 1.5 mm in maximum cross-sectional 
dimension 


9609.90 Other: 
9609.90.4000 Tailors’ chalks 
9609.90.8000 Other 
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The cross-sectional dimension of the lead is the transverse measure- 
ment, the diameter if it is round, the diagonal if it is square, etc. 

This heading does not include every item described as a pencil, only 
pencils used for writing or drawing. For example, Note 1(a) to this chap- 
ter excludes pencils for cosmetic or toilet uses, which are classified in 
chapter 33. It also does not include mechanical pencils, which are pro- 
vided for in Heading 9608. 

The Explanatory Notes divide the heading into two classes of writing 
instruments, viz., (1) pencils and crayons encased in a rigid sheath, and 
(2) other drawing and writing articles which either have no cover, or are 
wrapped in asimple band of paper. Therefore, children’s crayons, which 
are commonly wrapped in paper, are classifiable in subheading 
9609.90.8000, and not in subheading 9609.10.0000. 


How PENCILS ARE MADE 


The writing core used in pencils has varied throughout the years. His- 
torically, several materials were called “lead,” such as bismuth, antimo- 
ny, graphite and lead itself. Each of these has been used in pencils, and so 
we still call the core of a pencil a pencil lead. The French invented the 
modern pencil lead, a mixture of graphite and clay, in 1795. Pencil leads, 
imported by themselves, are classifiable in headings 9609.20.2000 and 
9609.20.4000, HTS, depending on their maximum cross sectional di- 
mension. Since each of these materials feels slippery to the touch, pencil 
makers have always had some method to wrap or sheathe the lead. 
Today, wood is the choice, and cedar is considered the best. Basswood is 
also frequently used. 

The manufacturers cut slats of wood to size. A slat about 7 cm by 18.5 
cm is enough to make 8 to 9 pencils. They cut grooves into the slats and 
glue a lead into each groove. They glue another slat on top to make a 
pencil slat or pencil sandwich. They then groove the slat on the outside 
on one side. 

In HQ 956872 of May 8, 1995, Customs ruled that pencil sandwiches 
were classifiable as unfinished pencils in heading 9609.10.0000. 


These pencil sandwiches are made of wooden slats, prepared 
from sawn or sliced lumber. They are cut to size and grooved on 
both sides. The multiple grooves on one side are cut to accommoda- 
te “lead” graphite writing cores, while the grooves on the outside 
are cut to facilitate subsequent processing. After the graphite cores 
are emplaced on one grooved slat, the slat is glued to another simi- 
larly-sized slat * * *. 

The imported pencil sandwiches are more than mere slats. The 
pencil sandwiches are already dedicated for use as pencils at the 
time of importation. By the time the pencil sandwiches are formed, 
every detail concerning the finished pencils has been predeter- 
mined; the number of pencils has been fixed (by the number of writ- 
ing cores placed in the slat) and the length and diameter of each 
pencil is known. To produce usable pencils, the sandwich is cut to 
length in a milling machine. The pencil sandwiches have been 





U.S. CUSTOMS SERVICE 97 


worked such that they are fit only for final milling to remove excess 
wood and yield the finished pencils. 

In sum, the graphite cores embedded in the wood slats impart the 
essential character of pencils. Accordingly, we find that the 
imported pencil sandwiches are pencils in unfinished form. The 
pencil sandwiches are properly classified under subheading 
9609.10.0000, HTSUS. 


Individual raw pencils are cut out of the slat. From that point the 
processing varies depending on the final product. A standard pencil will 
be further shaped into a hexagon, painted and lacquered. An aluminum 
ferrule and eraser will be attached. The pencil may be decorated with 
colorful foiling, advertising logos, or other attractive designs. 


How To Pay DUTY AND PROVIDE STATISTICAL INFORMATION 


Pencils are dutiable at a compound rate. In other words, a specific 
rate of duty and an ad valorem rate of duty are both to be collected. The 
specific rate is collected per gross of pencils imported, and the ad valo- 
rem rate on the appraised value. The statistical quantity required is the 
gross of pencils imported. 

One gross equals 12 dozen, or 144, pencils. The misdeclaration of the 
quantity is the most prevalent error in the entry of pencils. For exam- 
ple, a shipment of 12,000 pencils (equaling 83 gross, rounded off) or a 
shipment of 12,000 dozen pencils (equaling 1,000 gross) might be de- 
clared in error as 12,000 in the statistical quantity. The first is an over- 
statement of 14,400%! A single mistake can affect the statistics severely. 

Sets of pencils containing other articles are another difficulty. Head- 
quarters settled the issue in HQ 088521 of May 13, 1991. Although the 
ruling was on crayons, it is equally applicable to pencils. 


The articles in question are ten erasable color stick crayons, a 
crayon eraser and a crayon sharpener imported together in one 
box. HQ 086812 determined that these items formed “goods put up 
in a set for retail sale” under General Rule of Interpretation 
(“GRI”) 3(b), Harmonized Tariff Schedule of the United States An- 
notated (“HTSUSA”). As a set within the meaning of GRI 3(b), the 
twelve items are classifiable according to the article which imparts 
the set’s essential character. HQ 086812 concluded that the cray- 
ons provided the set’s essential character. The set was classified un- 
der heading 9609, HTSUSA, the heading which provides for, inter 
alia, crayons. The proper classification for the set was found to be 
subheading 9609.90.80, HTSUSA, as “* * * crayons * * * Other 
* * * Other * * *” The rate of duty to be applied is 5.5 cents/gross 
+ 3.4 percent ad valorem.! * * * 

The tariff rate for subheading 9609.90.80 requires a rate of 5.5 
cents/gross to be applied to articles classified within that provision. 
Theterm “gross” wae used to refer to anumerical quantity means 


“al or of 144 articles or 12 dozen items.” Webster’s II New Riv- 
rside University Dictionary, p. 550 (1984). It is the opinion of this 


1 Subheading 9606.90.80, HTSUS (2000) Column 1 rate of duty is ‘Free.’ However, the principle continues to apply 
to such headings as 9608.10, 9608.20, 9609.10, et al. 
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office that the 144 articles or 12 dozen items on which 5.5 cents is to 
be assessed is the number of articles in each set. We base this deci- 
sion on the following reasons. 

First, when an article is determined to be a set under the terms of 
the HTSUSA, all articles in the set are charged the same duty. The 
duty applied is the rate attached to the article within the set which 
imparts the set’s essential character. In this instance, the crayons 
impart the set’s essential character. The set is classified under the 
provision for crayons. All the articles within the set are treated for 
classification purposes as if they are crayons. Ina situation without 
a compound rate of duty, the ad valorem rate of duty is assessed on 
the total value of all the articles within the set. It follows that if all 
articles are classified as crayons and the ad valorem rate assessed is 
applied to the value of all the articles as if they were crayons, then 
all the articles within the set should also be assessed the cents/gross 
rate of duty as if they were crayons. 

Additionally, the Customs Court previously addressed this issue. 
In Import Associates of America and Fraser’s, Inc. v. United States, 
[60 Cust. Ct. 491, C.D. 3439 (1968)], the court addressed the classifi- 
cation of sets of stainless steel flatware which consisted of knives 
and forks, or knives, forks and spoons. This case, although decided 
under the prior Tariff Schedules of the United States (“TSUS”), is 
applicable in this instance because flatware articles were assessed 
compound rates of duty. the court held that a “specific duty is to be 
assessed on each article in the set.” See also Swissedent Interna- 
tional v. United States, [40 Cust. Ct. 95, C.D. 1965 (1958)], Arnart 
Imports, Inc. v. United States, [54 C.C.PA. 34, C.D. 2550, (1967)]. 

A compound rate of duty is to be applied to every article within a 
set. In the present instance there are twelve articles within each 
set. One dozen sets would equal one gross. Therefore, the 5.5 cents/ 
gross is applicable to one dozen of the crayon color stick sets. 


DUMPING OF PENCILS 


At present, certain pencils from China are subject to antidumping du- 
ties. Antidumping Order A-570-827, issued December 28, 1994 (59 FR 
66909), describes the merchandise as “certain cased pencils of any 
shape or dimension which are writing and/or drawing instruments that 
feature cores of graphite or other materials encased in wood and/or 
man-made materials, whether or not decorated and whether or not 
tipped (e.g., with erasers, etc.) in any fashion, and either sharpened or 
unsharpened.” 

The regulations, standards and procedures used by the Department 
of Commerce to determine the scope of an antidumping order are not 
the same as those employed by Customs in classifying merchandise. 
Commerce specifically reserves the ultimate authority to clarify the 
scope of antidumping duty orders. It may consider the decisions of Cus- 
toms, but it is not obligated to follow them. Two recent final scope rul- 
ings on pencils from China demonstrate these principles. 


Case 1. On July 15, 1994, Customs had issued ruling NY 899587, re- 
garding the tariff classification of a “Naturally Pretty” dress-up vanity 
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set. The vanity set contained a shoulder bag, a comb, a brush, a mirror, 
sunglasses, an address book, a pencil pouch, a pad and two pencils from 
China. Although called a set, Customs had held that it was not a set un- 
der GRI 3. We ruled each item separately classifiable. The pencils were 
wood-cased pencils, 3 inches in length, of the type described in the 
dumping order. 


The importer, Creative Designs International, requested that the 
pencils in this set be excluded from the antidumping order. Commerce 
agreed. 

The regulations for the determination of the scope of an antidumping 
order are found in 19 CFR Section 351.225. In pertinent part, these are: 


(1) The descriptions of the merchandise contained in the peti- 
tion, the initial investigation, and the determinations of the Secre- 
tary (including prior scope determinations) and the Commission. 

(2) When the above criteria are not dispositive, the Secretary will 
further consider: 


(i) The physical characteristics of the product; 

(ii) The expectations of the ultimate purchasers; 

(iii) The ahinabe use of the product; 

(iv) The channels of trade in which the product is sold; and 

(v) The manner in which the product is advertised and dis- 
played. 


Since the original order did not address a “mixed media” set, 19 CFR 
351.225(1) was not dispositive. In its analysis of the product, Commerce 
stressed that the merchandise subject to the scope request was the van- 
ity set and not the two pencils which were minor components of that set. 
Therefore, the factors of cost and physical characteristics should be di- 
rected at the set, rather than the pencils contained therein. 

Once we accept this viewpoint, the rest of the analysis is simple to fol- 
low. While the ultimate purchaser will use the pencils as writing instru- 
ments, such purchaser would not buy the set solely or principally to 
acquire pencils. Since the item under consideration was a vanity set, its 
use was for young girls’ role playing, not writing or drawing. 

Commerce found that both cased pencils and toy sets were sold 
through mass merchandisers, and so this category was not determina- 
tive. But, finally, the vanity set was bought, sold and advertised as a 
dress-up role play set, rather than displayed in office or stationery 
stores. Therefore, Commerce concluded that the pencils within this 
type of mixed media set were not subject to antidumping duties, al- 
though Customs requires that they be entered separately for tariff pur- 
poses. 


Case 2. On April 13, 1993, Customs had issued ruling HQ 951918 re- 
garding the tariff classification of a non-sharpening pencil. The pencil 
consisted of a plastic barrel approximately five inches long, tapered at 
one end and capped at the other. The barrel contained a series of eleven 
pencil points of lead partially encased in a tapered plastic cap with rid- 
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ges. The plastic encasing each piece of lead had acavity at the end oppo- 
site the lead so that it can receive another one of the lead pencil points. 

The pencil has no mechanical action. It operated by removing the 
worn point from the writing end of the barrel, shaking the barrel to 
bring the next point forward and by inserting the used point in the 
opening in the barrel’s cap. HQ held that the pencil was classifiable un- 
der heading 9609.10.0000. Since the pencil fit the plain languge of the 
antidumping order, Customs collected antidumping duties. 

An importer, Nadel Trading Corporation requested that such pencils 
be excluded from the antidumping order. Commerce agreed. 

In this case, in an effort to separate this pencil (known as the “Ben- 
sia”) from those in the order, Nadel had described it as a “mechanical or 
quasi-mechanical” pencil. This argument was rejected since the pencil 
has no mechanical feature of any kind. However, Commerce relied on an 
analysis of the original petition, the initial investigation and deter- 
minations of the Department and the ITC. These had addressed pencils 
as disposable instruments requiring sharpening to renew the writing 
core. The Bensai pencil was found to be not of the same class or kind of 
merchandise as that covered by the scope of the order. 

Customs does not have the authority to rule on the scope of adumping 
order. It is obvious that in neither of the above cases would Customs 
have had sufficient information to come to the appropriate conclusion. 


PENCILS WITH TOPPERS: CLASSIFICATION AND COUNTRY OF ORIGIN 


Three NY rulings addressed pencils topped with decorative figurines 
rather than erasers. The rulings were NY A80855 of March 25, 1996, 
NY A84784 of July 2, 1996 and NY D82043 of September 10, 1998. In 
each case, Customs held that the pencil with an attached topper was a 
pencil classified in subheading 9609.10.0000, per GRI 1. In Customs’ 
opinion, a pencil with a topper need not be viewed as a composite ar- 
ticle, consisting of separate components. The items are known and sold 
as pencils. Their use is the same as any other pencil. 

Heading 9609 provides eo nomine for pencils. An eo nomine provision 
covers all forms of the article. Nothing would exclude decorated pencils 
from this heading. The only physical restriction in the heading is that 
they must be encased in a rigid sheath, as these pencils are. Since they 
fall within the heading, there is no reason to resort to any GRI other 
than GRI 1. 

The case of U.S. v. Gibson-Thomsen Co., Inc., 27 C.C.PA. 267 (C.A.D. 
98) (1940), provides that an article used in manufacture which results 
in an article having a name, character or use differing from that of the 
constituent article will be considered substantially transformed. Re- 
garding country of origin, itis Customs’ opinion that the country of ori- 
gin is the country in which the pencil itself is made. In HQ 956872, 
Customs ruled that a pencil slat was an unfinished pencil classified in 
subheading 9609.10.0000. Converting a pencil slat into a finished pen- 
cil is a certainly more complex process than gluing on a topper. If, for 
example, a pencil of Chinese origin is imported into Taiwan for finish- 
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ing, it enters that country as a pencil, and leaves as a pencil. Enhancing 
its value does not change its name, character and use. It has not been 
substantially transformed, merely decorated. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The National Commodity Specialist Division of the Office of Regulations and 
Rulings has prepared this publication on Cane and Beet Sugar as part of a se- 
ries of informed compliance publications regarding the classification and origin 
of imported merchandise. We sincerely hope that this material, together with 
seminars and increased access to Customs rulings, will help the trade community 
to improve, as smoothly as possible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain aruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also to 
determine whether the goods are subject to quotas, restraints, embar- 
goes or other restrictions. The act of classifying goods is complex and 
requires an importer to be familiar with the Harmonized Tariff Sched- 
ule of the United States (HTSUS), its 99 chapters, rules of interpreta- 
tion, and notes. A detailed discussion of the HTSUS may be found in a 
companion publication entitled, What Every Member of the Trade Com- 
munity Should Know about Tariff Classification. Customs valuation re- 
quirements are separately discussed in a companion publication 
entitled, What Every Member of the Trade Community Should Know 
about Customs Value. Both of these publications are available from the 
Customs World Wide Web pages on the Internet (see the Additional In- 
formation section for information on accessing these sources and ob- 
taining additional Customs Service publications). 

Sugars are products which may be classified in chapter 17, chapter 
21 or in chapter 29 of the Harmonized Tariff Schedule of the United 
States (HTSUS). The sugars of chapter 17 include products such as su- 
crose, glucose, fructose, lactose and maltose. The sugars of chapter 21 
include syrups which contain added coloring or flavoring matter. The 
sugars of chapter 29 include products such as chemically pure galac- 
tose, sorbose, xylose and raffinose. 

Classification depends on the type of sugar, the form of the sugar and 
the source of the sugar. 

While there are many types of sugar, only sucrose is subject to a 
quota. Sucrose can be obtained from a variety of sources, including 
sugar cane, sugar beets, maple sugar, sorghum, carob beans and palms. 

This publication covers the quota, classification and entry require- 
ments of sucrose derived from sugar cane and sugar beets. 


PRESIDENTIAL PROCLAMATION 6179 


Presidential Proclamation 6179 dated September 13, 1990 es- 
tablished a tariff rate quota on sucrose derived from sugar cane or sugar 
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beets effective October 1, 1990. The Proclamation set a lower tariff rate 
of duty for sucrose entered up to a specified quota level, and a signifi- 
cantly higher rate of duty for sucrose entered in excess of the quota al- 
location. 

The quota applies to sucrose in both dry and liquid forms, which are 
classified in chapter 17 and chapter 21 of the HTSUS. The quota period 
begins on October 1 and extends to September 30 of the next year. 

Entries of sucrose classified under both the low and high tariff rates 
must be reported to the Customs Quota Section in Customs Headquar- 
ters. 


CHAPTER 17 HTSUS, ADDITIONAL U.S. NOTE 5 


Additional U.S. Note 5 of chapter 17 describes the modifications of the 
duty rates and quantitative limitations that are contained in the Proc- 
lamation. Additional U.S. Note 5 (a)(i) states: 


The aggregate quantity of raw cane sugar entered, or withdrawn 
from warehouse for consumption, under subheading 1701.11.10, 
during any fiscal year, shall not exceed in the aggregate an amount 
(expressed in terms of raw value), as shall be established by the 
Secretary of Agriculture (hereinafter referred to as “the Secre- 
tary”), and the aggregate quantity of sugars, syrups and molasses 
entered, or withdrawn from warehouse for consumption, under 
subheadings 1701.12.10, 1701.91.10, 1701.99.10, 1702.90.10 and 
2106.90.44, during any fiscal year, shall not exceed in the aggregate 
an amount (expressed in terms of raw value), as shall be established 
by the Secretary. With either the aggregate quantity of raw cane 
sugar or the aggregate quantity for sugars, syrups and molasses 
other than raw cane sugar, the Secretary may reserve a quota quan- 


tity for the importation of specialty sugars as defined by the United 
States Trade Representative. 


Additional U.S. Note 5(a)(i) provides for three different quota alloca- 
tions. The first quota allocation covers raw cane sugar provided for 
in subheading 1701.11.10. This quota is allocated on a country by 
country basis by the United States Trade Representative, as pub- 
lished in the Federal Register, pursuant to Additional U.S. Note 
5(b)(i). 

In alphabetical order, the countries currently with an allocation un- 
der this quota are: Argentina, Australia, Barbados, Belize, Boliv- 
ia, Brazil, Colombia, Congo, Céte d’Ivoire, Costa Rica, 
Dominican Republic, Ecuador, El Salvador, Fiji, Gabon, Guate- 
mala, Guyana, Haiti, Honduras, India, Jamaica, Madagascar, 
Malawi, Mauritius, Mexico, Mozambique, Nicaragua, Panama, 
Papua New Guinea, Paraguay, Peru, Philippines, South Africa, 
St. Kitts & Nevis, Swaziland, Taiwan, Thailand, Trinidad-Toba- 
go, Uruguay and Zimbabwe. 
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CERTIFICATE OF QUOTA ELIGIBILITY 
Additional U.S. Note 5(b)(iv) states: 
The United States Trade Representative may promulgate regula- 
tions appropriate to provide for the allocations authorized pur- 
suant to this note. Such regulations may, among other things, 
provide for the issuance of certificates of eligibility to accompany 
any sugars, syrups or molasses (including any specialty sugars) im- 
ported from any country or area for which an allocation has been 
provided and for such minimum quota amounts as may be ap- 
propriate to provide reasonable access to the U.S. market for ar- 


ticles the product of those countries or areas having small 
allocations. 


In addition to having a raw sugar produced in a country with a quota 
allocation, a Certificate of Quota Eligibility (CQE) is required in 
order to qualify for the low tariff rate under subheading 1701.11.10. 
The CQE is obtained by the importer from the country producing the 
raw sugar. 

The Certificates are furnished to the various countries by The United 
States Department of Agriculture (USDA). Each CQE is numbered and 
identified by foreign country. It contains information which includes 
the date of the current quota period, the shipper, the vessel, the port of 
loading, the name and address of the consignee, date of departure, etc. 

A CQE is only valid for the quota period it covers. It must be present- 
ed at the time of entry. No bond may be taken for this document. 

Note that a country, without a quantity allocation under this quota, 
may export raw cane sugar to the United States provided that the high 
tariff rate duties are paid. A CQE is not required in this case. This does 
not apply to any country subject to a United States embargo. 

The second quota allocation provided by Additional U.S. Note 
5(a)(i) pertains to subheadings 1701.12.10, 1701.91.10, 1701.99.10, 
1702.90.10, and 2106.90.44. This quota allocation is sometimes re- 
ferred to as the “Refined Sugar Quota”, but as we will see later, it 
covers more than simply refined sugar. With two exceptions, this quota 
is allocated on a global, first come, first serve basis. As aresult, the quota 
opens and fills on the same day. 

The two exceptions to the global allocation are Canada and Mexico. 
Each of these countries has a specific allocation under this quota. How- 
ever, sugar from Canada and Mexico may enter under the general global 
quota, if it is still open, before using their specific allocations. 

Unlike the raw sugar quota, Certificates of Quota Eligibility are not 
required for entry under the low tariff rate subheadings of this quota. 
The one exception to this is Mexico, which is required to provide a CQE 


to obtain the low tariff rates when entering under its specific quota al- 
location. 


The third and final quota allocation provided by Additional U.S. 
Note 5(a)(i) is for Specialty Sugars. This is actually a part of the sec- 
ond quota allocation, the so called “Refined Sugar Quota.” It currently 
covers refined sugars classified chiefly in two subheadings: 1701.91.10 
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and 1701.99.10.It has a specific quantity allocation, which is based on a 
first come, first serve basis. 

Note that Specialty Sugars may enter under the general refined glob- 
al quota, before using their specific quota allocation. 


SPECIALTY SUGAR CERTIFICATE 

The United States Department of Agriculture (USDA) determines 
which products can be designated as Specialty Sugars. As per the afore- 
mentioned Additional U.S. Note 5(b)(iv), a Specialty Sugar Certificate 
is required in order to enter sugar under the specific Specialty Sugar 
quota allocation. 

An importer writes a letter to USDA, describing the product, provid- 
ing technical information and furnishing a sample of the sugar. The 
Specialty Sugar Certificate is actually the response letter from 
USDA to the importer indicating that the product is a Specialty Sugar. 
This letter must be presented at the time of entry for a sugar to obtain 
the low tariff rate under this quota. No bond may be taken for this docu- 
ment. 

A sugar may be entered at the high tariff rates without a Specialty 


Sugar Certificate, provided the country is not subject toa United States 
embargo. 


SUBHEADING 1701.11.1000 
Subheading 1701.11.1000, HTS, provides for Cane or beet 
sugar and chemically pure sucrose, in solid form: Raw sugar 


not containing added flavoring or coloring matter: Cane sugar 
* * * Described in additional U.S. note 5 to this chapter and en- 
tered pursuant to its provisions. 

This is the tariff provision for raw cane sugar, which is identified in 
the first quota allocation in additional U.S. note 5(a)(i). It provides 
for the low tariff rate of duty. The subheading for the high tariff rate of 
duty is 1701.11.5000, HTS. 

Products classified in these provisions must be derived from sugar 
cane and must be in solid form. Theterm “solid” includes powders, crys- 
tals, etc. It excludes sugar in the form ofa liquid or syrup. The products 
classified in these subheadings cannot contain any added flavoring or 
coloring matter. 

The term raw sugar is defined in Subheading Note 1 to chapter 
17: “For the purposes of subheadings 1701.11 and 1701.12, ‘raw sugar’ 
means sugar whose content of sucrose by weight, in the dry state, corre- 
sponds to a polarimeter reading of less than 99.5 degrees.” Polarimetric 


testing uses optical means to determine the percentage of sucrose in a 
product. 


SAMPLING OF RAw SUGAR 
Customs Directive 3820-001A dated May 20, 1999 requires that 
all importations of raw sugar must be sampled and tested by the United 
States Customs Laboratory. One sample of approximately one pound or 
450 grams is required for each 2,100,000 pounds of bulk raw sugar. For 
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raw sugar imported in bags, one bag out of each 100 bags must be 
sampled, or 10 bags must be sampled, whichever is greater. 

The raw sugar must be sampled for various purposes. First, to deter- 
mine the polarity of the sugar for classification. Noting the above refer- 
enced Subheading Note 1 to chapter 17, raw sugar must have a polarity 
of less than 99.5 degrees. 

Second, sampling is required to determine the dutiable quantity of 
the raw sugar. Additional U.S. Note 1 to chapter 17 states: “The term 
‘degree’ as used in the ‘Rates of Duty’ columns of this chapter means In- 
ternational Sugar Degree as determined by polarimetric test performed 
in accordance with procedures recognized by the International Com- 
mission for Uniform Methods of Sugar Analysis (ICUMSA).” The spe- 
cific rates of duty for sugar are applied only on the actual sugar 
content of the products as determined by the Customs Laboratory. 

Finally, the sampling and testing of raw sugar is required to deter- 
mine the “raw value” of the sugar. This concept is addressed in Addi- 
tional U.S. Note 5(c) to chapter 17, which provides: 


For purposes of this note, the term raw value means the equivalent 
of such articles in terms of ordinary commercial raw sugar testing 
96 degrees by the polariscope as determined in accordance with 
regulations or instructions issued by the Secretary of the Treasury. 
Such regulations or instructions may, among other things, provide: 
(i) for the entry of such articles pending a final determination of po- 
larity; and (ii) that positive or negative adjustments for differences 
in preliminary and final raw value be made in the same or succeed- 
ing quota periods. The principal grades and types of sugar shall be 
translated into terms of raw value in the following manner— 


(A) For articles described in subheadings 1701.11.05, 
1701.11.10, 1701.11.20, 1701.11.50, 1701.12.05, 1701.12.10, 
1701.12.50, 1701.91.05, 1701.91.10, 1701.91.30, 1701.99.05, 
1701.99.10, 1701.99.50, 2106.90.42, 2106.90.44 and 
2106.90.46 by multiplying the number of kilograms thereof by 
the greater of 0.93, or 1.07 less 0.0175 for each degree of polar- 
ization under 100 degrees (and fractions of a degree in propor- 
tion). 

(B) For articles described in subheading 1702.90.05, 
1702.90.10 and 1702.90.20, by multiplying the number of kilo- 
grams of the total sugars thereof (the sum of the sucrose and 
reducing or invert sugars) by 1.07. 

(C) The Secretary of the Treasury shall establish methods 
for translating sugar into terms of raw value for any special 
grade or type of sugar, syrup, or molasses for which he/she de- 
termines that the raw value cannot be measured adequately 
under the above provisions. 


The various quota quantity allocations are expressed in terms of raw 
value. Since sugar is imported at different polarities or degrees of puri- 
ty, the above concept of raw value is used to standardize sugar ship- 
ments at a polarity of 96 degrees. 
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The final raw value figures determined by the Customs Laboratory 
are sent to the Quota Section in Customs Headquarters in order to ad- 
just the quota quantities. 


SUBHEADING 1701.11.2000 (RE-ExPoRT SUGAR) 


Subheading 1701.11.2000, HTS, provides for Cane or beet 
sugar and chemically pure sucrose, in solid form: Raw sugar 
not containing added flavoring or coloring matter: Cane sug- 
ar: Other sugar to be used for the production (other than by 
distillation) of polyhydric alcohols, except polyhydric alcohols 
for use as a substitute for sugar in human food consumption, or 
to be refined and re-exported in refined form or in sugar-con- 
taining products, or to be substituted for domestically pro- 
duced raw cane sugar that has been or will be exported. 

This tariff provision allows the entry of raw sugar into the United 
States without the application of a tariff rate quota, provided that the 
sugar is used in one of three ways: to produce a polyhydric alcohol, 
to be refined and then re-exported, or to be refined and re-ex- 
ported in a sugar containing product. 

This provision, refers to the “Sugar Re-Export Program”, which 
is regulated by the United States Department of Agriculture (USDA). 

The requirements for classification under this subheading are stated 
in Additional U.S. Note 6 of chapter 17. The first part of this note sim- 
ply restates the wording of the tariff provision. 

The second part of the note states: “The Secretary of Agriculture 
may issue licenses for such entries and may promulgate such regula- 
tions (including any terms, conditions, certifications, bonds, civil pen- 
alties, or other limitations) as are appropriate to ensure that sugar 
entered under subheading 1701.11.20 is used only for such purposes.” 

USDA issues a license for each of the uses of the raw sugar in sub- 
heading 1701.11.2000, HTS. 

A producer of polyhydric alcohol can obtain a license in the 
amount of up to 10,000 short tons, refined value. The polyhydric al- 
cohol produced from the sugar does not have to be exported, but it can- 
not be used for human consumption. 

A sugar refiner can obtain a license for raw sugar in an amount of up 
to 50,000 metric tons, raw value. The refined sugar must be ex- 
ported, or transferred to a manufacturer of sugar containing products 
no later than 90 days after the date of entry. A refiner may also import 
Mexican raw cane sugar for further refining without the quantity af- 
fecting the refiner’s license balance, if the sugar is re-exported within 
30 days of entry. 

A manufacturer of sugar containing products can obtain a li- 
cense for an amount of up to 10,000 short tons, refined value. The 
sugar containing product must be exported no later than 18 months 
from the date of transfer of a quantity of refined sugar from a refiner. 

The Re-Export Program also allows the use of domestic (U.S.) raw 
cane sugar that has or will be exported. 
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In addition to obtaining a license, entries of sugar under subheading 
1701.11.20, HTS, must include a Summary of Transactions Sheet. 
This sheet contains information on the quantity of sugar, date of entry, 
port of entry, etc. It must be signed by a Customs official, and given to 
USDA by the importer. 

It should be noted that USDA regulates all related matters for this 
program including, bonds, record keeping, proof of export, penalties, 
etc. 

It is also important to remember that the Re-Export Program pro- 
vided for under subheading 1701.11.2000, HTS, applies only to raw 
sugar cane. 


SUBHEADING 1701.12.1000 


Subheading 1701.12.1000, HTS, provides for Cane or beet 
sugar and chemically pure sucrose in solid form: Raw sugar not 
containing added flavoring or coloring matter: Beet sugar * * * 
Described in additional U.S. note 5 to this chapter and entered 
pursuant to its provisions. 

This is the tariff provision for raw beet sugar, which is identified in 
the second quota allocation in additional U.S. note 5 (a)(i). It provides 
for the low tariff rate of duty. The subheading for the high tariff rate of 
duty is 1701.12.5000, HTS. 

Products classified in these subheadings are similar to raw cane sug- 
ar in that they must be in solid form, not contain any added flavoring or 
coloring matter, and are defined in Subheading Note 1 to chapter 17: 
“For the purposes of subheadings 1701.11 and 1701.12, “raw sugar” 
means sugar whose content of sucrose by weight, in the dry state, corre- 
sponds to a polarimetric reading of less than 99.5 degrees.” 

Subheading 1701.12, HTS, differs from subheading 1701.11, HTS, in 
that it provides for sucrose derived from sugar beets, instead of sugar 


cane. It is also noted that there is no Re-Export Program for raw sug- 
ar derived from beets. 


SUBHEADING 1701.91.1000 


Subheading 1701.91.1000, HTS, provides for Cane or beet 
sugar and chemically pure sucrose, in solid form: Other: Con- 
taining added flavoring or coloring matter: Containing added 
coloring but not containing added flavoring matter * * * De- 
scribed in additional U.S. note 5 to this chapter and entered 
pursuant to its provisions. 

This is the tariff provision for cane or beet sugar, as well as chemically 
pure sucrose, containing added coloring matter, which is identified 
in the second quota allocation in additional U.S. note 5(a)(i). It provides 
for the low tariff rate of duty. The subheading for the high tariff rate of 
duty is 1701.91.3000, HTS. 

Products classified in these provisions are cane or beet sugar, and 


chemically pure sucrose in solid form, but now they may contain added 
coloring matter. 
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Regarding chemically pure sucrose, the Explanatory Notes to 
chapter 17 state: “The heading also includes chemically pure sucrose in 
solid form, whatever its origin. Sucrose (other than chemically pure su- 
crose) obtained from sources other than sugar cane or sugar beet is ex- 
cluded (heading 17.02).” 

Generally, the items classified in these provisions consist of a refined 
cane or beet sugar with a small amount of added coloring, which are 
used as decorations on cakes, cookies, confectionery, etc. 

These provisions do not, however, cover sucrose with added flavor- 
ing matter, which is provided for in subheadings 1701.91.42 
through 1701.91.80, HTS, and is subject to the sugar containing 
products quotas, not to the additional U.S. note 5 quotas. 


SUBHEADING 1701.99.1000 


Subheading 1701.99.1000, HTS, provides for Cane or beet 
sugar and chemically pure sucrose, in solid form: other: other 
* * * Described in additional U.S. note 5 to this chapter and en- 
tered pursuant to its provisions. 

This tariff provision is identified in the second quota allocation in 
additional U.S. note 5(a)(i). It provides for the low tariff rate of duty. The 
subheading for the high tariff rate of duty is 1701.99.5000, HTS. 

Products classified in these provisions must be cane or beet sugar or 
chemically pure sucrose in solid form, which can not be raw sugar, or 
sucrose with added coloring or flavoring matter. 

There are two main types of products classified in these provisions. 
The first is refined sugar. Subheading note 1 to chapter 17, defined 
raw sugar as having acontent of sucrose by weight, in the dry state, cor- 
responding to a polarimeter reading of less than 99.5 degrees. There- 
fore, refined sugar would have a content of sucrose by weight in the 
dry state, corresponding to a polarimeter reading of 99.5 degrees or 
higher. 

The second type of product classified in these provisions is a mix- 
ture of refined sucrose with other substances, when it is determined 
that the sucrose imparts the essential character to the mixture under 
GRI 3(b). Examples of these would be mixtures of large quantities of su- 
crose with smaller amounts of the other sugars of chapter 17, such as 
dextrose, fructose, lactose or maltose. 

Other types of products classified here are mixtures containing pre- 
dominately sucrose with smaller amounts of starches or flours. It is 


noted that these mixtures are in solid form, usually consisting of pow- 
ders, crystals, etc. 


SUBHEADING 1702.90.1000 


Subheading 1702.90.1000, HTS, provides for other sugars 
** * sugar syrups not containing added flavoring or coloring 
matter * * * other, including invert sugar: Derived from sugar 
cane or sugar beets: Containing soluble non-sugar solids (ex- 
cluding any foreign substances that may have been added or 
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developed in the product) equal to 6 percent or less by weight 
of the total soluble solids * * * Described in additional U.S. note 
5 to this chapter and entered pursuant to its provisions. 

This is the tariff provision for sugar syrups, etc., which is identified 
in the second quota allocation in additional U.S. note 5(a)(i). It provides 
for the low rate of duty. The subheading for the high rate of duty is 
1702.90.2000, HTS. 

These are the last subheadings in chapter 17, which are subject to the 
tariff rate quota of additional U.S. note 5. They are also the first sub- 
headings subject to this quota, which do not pertain to sugar in solid 
form. 

Products classified in these subheadings include syrups obtained by 
dissolving sucrose from sugar cane or sugar beets in water, or juices and 
syrups which are obtained during the extraction of sugars derived from 
sugar cane or sugar beets. Unlike the sucrose in solid form, these prod- 
ucts can not contain any coloring or flavoring matter. 

They must also meet the requirement that they contain 6 percent or 
less soluble non-sugar solids, when considering the total soluble 
solids in the product. In addition, this calculation excludes any for- 
eign material added or developed in the product. Generally, this would 
refer to materials added in the extraction or refining process. 

Since syrups, etc. containing over 6 percent soluble non-sugar 
solids are not subject to tariff rate quotas (subheading 1702.90.4000), 
samples of merchandise entered under these subheadings are sent to 
the U.S. Customs laboratory to check the soluble non-sugar solids. 

It is also advisable to include information on the soluble non-sugar 
solids content of the products when entry is made on this merchandise. 

Subheadings 1702.90.1000 and 1702.90.2000, HTS, also cover in- 
vert sugar, which must be derived from sugar cane or sugar beets. The 
Explanatory Notes tochapter 17 describe this product as: “Invert sug- 
ar * * * is usually prepared commercially by the hydrolysis of refined 
sucrose solutions and consists of equal proportions by weight of glucose 
and fructose.” 

It should also be noted that sucrose solutions which are partially in- 
verted are also covered by these provisions. 


SUBHEADING 2106.90.4400 


Subheading 2106.90.4400, HTS, provides for syrups derived 
from cane or beet sugar, containing added coloring but not 
added flavoring matter * * * Described in additional U.S. note 5 
to chapter 17 and entered pursuant to its provisions. 

This is the tariff provision for sucrose syrups with added coloring, 
which is identified in the second quota allocation in additional U.S. note 
5(a)(i). It provides for the low tariff rate of duty. The subheading for the 
high tariff rate of duty is 2106.90.4600, HTS. 

Products classified in these provisions must be syrups which are de- 


rived from sugar cane or sugar beets, and contain added coloring 
matter. 
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These syrups are classified in chapter 21, instead of in chapter 17, be- 
cause Heading 1702 only provides for “sugar syrups not containing 
added flavoring or coloring matter. * * *” The Explanatory Notes to 
chapter 17, under section (B) Sugar Syrups, state: “This part covers 
syrups of all sugars * * * provided they do not contain added flavoring 
or coloring matter (see Explanatory Note to heading 21.06).” 

The syrups in these subheadings cannot contain any added flavor- 
ing matter. Flavored syrups are provided for in various 2106.90 sub- 
headings, and are subject to the sugar containing products quotas, 
not to the U.S. Note 5 quotas. 


HIGH TARIFF RATE SUBHEADINGS 
The high tariff rate subheadings previously mentioned included: 
1701.11.5000 (raw cane sugar), 1701.12.5000 (raw beet sugar), 
1701.91.3000 (sucrose with added coloring), 1701.99.5000 (refined su- 
crose), 1702.90.2000 (sucrose syrups) and 2106.90.4600 (sucrose syr- 
ups with added coloring). 


Classification under these subheadings is required for three main 
reasons: 


(1) A quota quantity has not been allocated for a product. 

(2) A quota allocation is filled for a product. 

(3) A product does not satisfy a quota requirement, usually in- 
volving specific documentation, which must be presented at the 
time of entry. 


Products classified under the high tariff rate subheadings are also 
subject to the safeguard measures provided in Chapter 99, Sub- 
chapter IV of the Harmonized Tariff Schedule. The relevant safeguard 
measures, which are described in U.S. Notes 1 and 2 to Subchapter 
IV, provide for duties based either upon the value or the quantity of 
goods imported into the United States for certain agricultural products. 

As stated in U.S. Note 1: “All of the duties provided for in this sub- 
chapter are cumulative duties which apply in addition to the duties, if 
any, otherwise imposed in the tariff schedule on the goods described 
therein.” 

Currently, these additional duties are based on the value of the 
goods as provided for in the various Chapter 99, Subchapter IV sub- 
headings. If it is determined that the additional duties are to be based on 
quantity, notice must be published in the Federal Register by the Secre- 
tary of Agriculture. 

These safeguard measures, requiring additional duties, do not ap- 
ply to goods of Canada or Mexico. 

Products classified under the high tariffrate subheadings are not eli- 
gible for the free rates of duty in the “Special” column in the Harmo- 
nized Tariff Schedule. 

These preferential duty rates are provided for by the Andean Trade 
Preference Act (ATPA), the Caribbean Basin Initiative (CBI), 
the Generalized System of Preferences (GSP), the United 
States-Israel Free-Trade Agreement (IFTA) and the North 
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American Free Trade Agreement (NAFTA). The only “Special” 


duty rates which are applicable pertain to products from Mexico under 
the NAFTA. 


GENERAL NOTE 15 

General Note 15 of the Harmonized Tariff Schedule provides 
for: “Exclusions. Whenever any agricultural product of chapters 
2 through 52, inclusive, is of a type (i) subject to a tariff rate quota and 
(ii) subject to the provisions of subchapter IV of chapter 99, entries of 
such products described in this note shall not be counted against the 
quantity specified as the in-quota quantity for any such product in such 
chapters.” 

All of the aforementioned sugar cane and sugar beet products include 
tariff provisions which reference General Note 15. These subheadings 
include: 1701.11.0500, (raw cane sugar), 1701.12.0500 (raw beet sug- 

ar), 1701.91.0500 (sucrose with added coloring), 1701.99.0500 (re- 
fined sucrose), 1702.90.0500 (sucrose syrups), and 2106.90.4200 
(sucrose syrups with added coloring). 

General Note 15, allows classification under these subheadings, 
which will not count against the low tariff rate quota quantity allot- 
ment, for five circumstances. The three which relate to the listed sub- 
headings include: 


(a) such products imported by or for the account of any agency of 
the U.S. Government; 


(b) such products imported for the personal use of the importer, 


provided that the net quantity of such product in any one shipment 
does not exceed 5 kilograms; 

(c) such products, which will not enter the commerce of the 
United States, imported as samples for taking orders, for exhibi- 
tion, display or sampling at a trade fair, for research, for use by em- 
bassies of foreign governments or for testing of equipment, 
leet that written approval of the Secretary of Agriculture or 

is designated representative the United States Department of 
Agriculture (USDA) is presented at the time of entry. 


General Note 15 provides additional instruction regarding item 
(c) above: “In applying to USDA for approval under subdivision (c) of 
this note, the importer must identify the product, quantity and in- 
tended use of the goods for which an exemption is sought. USDA may 
seek additional information and specify such conditions of entry as it 
deems necessary to ensure that the product will not enter the commerce 
of the United States.” 

The subheadings which refer to General Note 15 should not be used 


to classify quota products unless one of the circumstances listed in 
items (a), (b) and (c) is applicable. 


ANTIDUMPING/COUNTERVAILING DUTY 


Sucrose derived from sugar cane or sugar beets and imported from 
certain countries is subject to antidumping duties and countervail- 
ing duties. These duties apply to raw sucrose, sucrose with added col- 
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oring, refined sucrose, sucrose syrups, and sucrose syrups with added 
coloring. These products are classified in the following subheadings: 
1701.11.05, 1701.11.10, 1701.11.20, 1701.11.50, 1701.12.05, 
1701.12.10, 1701.12.50, 1701.91.05, 1701.91.10, 1701.91.30, 
1701.99.05, 1701.99.10, 1701.99.50, 1702.90.05, 1702.90.10, 
1702.90.20, 2106.90.42, 2106.90.44, 2106.90.46, HTS. 

It is also noted that mixtures of sucrose and dextrose, containing at 
least 65 percent sucrose are also subject to countervailing duty. These 
types of mixtures are classified in subheading 1701.99, HTS. 

The antidumping investigation on sucrose derived from sugar cane 
or sugar beets was initiated in January of 1960. The countries, case 
numbers and dumping duties are: 


Belgium case number A-423-077 (103 percent) 

France case number A-427-078 (102 percent) 

Germany case number A-428-082 (121 percent) 

Canada case number A-122-085 (10.18 percent) (Ef- 
fective 1/1/2000, dumping duties are no longer ap- 
plicable for Canada, 64 FR 58035) 


The countervailing duty investigation on sucrose derived from sugar 
cane or sugar beets was also initiated on January of 1960. 

The countervailing duty rate for all countries is 10.45 cents per 
pound. The countries and case numbers are: 


Belgium case number C-423-046 
Denmark case number C-409-046 
France case number C-427-046 
Germany case number C-428-046 
Great Britain case number C-412-046 
Ireland case number C-419-046 
Italy case number C-475-046 
Netherlands case number C-421-046 


Sucrose derived from sugar cane or sugar beets, which is determined 
to be a Specialty Sugar by the United States Department of Agricul- 
ture is not subject to antidumping or countervailing duties. 


COUNTRY OF ORIGIN MARKING 

The marking statute, section 304, Tariff Act of 1930, as amended 
(19 U.S.C. 1304), provides that, unless excepted, every article of foreign 
origin (or its container) imported into the US. shall be marked in a con- 
spicuous place as legibly, indelibly, and permanently as the nature of the 
article (or its container) will permit, in such manner as to indicate to the 
ultimate purchaser the English name of the country of origin of the ar- 
ticle. Part 134 of the Customs Regulations (19 CFR Part 134), imple- 
ments the country of origin marking requirements and exceptions of 
19 US.C. 1304. 

The “country of origin” for marking purposes is defined by section 
134.1(b), Customs Regulations (19 CFR 134.1(b)), to mean the country 
of manufacture, production, or growth of any article of foreign origin 
entering the United States. Further work or material added to an ar- 
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ticle in another country must effect a substantial transformation in or- 
der to render such other country the “country of origin.” 

Headquarters ruling 082033 dated September 5, 1989 deter- 
mined that the refining of a raw sugar is not a substantial transforma- 
tion. 

This ruling concerned raw sugar from Australia which was refined in 
Canada. The refining process included washing to remove the film of 
molasses, melting into a syrup, clarification, decolorization, 
evaporation and crystallization. 

Headquarters stated: “The refining of cane sugar does not create an 
article with anew name, character or use. The product remains sucrose 
which, while upgraded by refining, retains the same use as with raw 
sugar: to provide a product with sweet taste and nutrient value.” 

Therefore, the country of origin of a refined sucrose is the country 
producing the raw sugar, not the country where the sucrose is refined. 

Headquarters ruling 086097 dated May 15, 1990 determined 
that a sucrose syrup produced from raw or refined sugar is not a sub- 
stantial transformation. 

This ruling concerned raw or refined crystalline sucrose, which was 
produced in the United States or India and then sent to Canada for proc- 
essing into a syrup. The processing in Canada included pouring the 
dry sucrose into a heated tank, where it was stirred and dissolved. 
The liquid sugar was then pumped through strainers and then 
through carbonation vessels where absorption occurs. 

Headquarters stated: “The character of the sugar remains the same: 
sucrose, whether in crystalline form or syrup, remains sucrose with the 
same sweetness and nutrient value * * * Also, the fact that the product 
is now called a syrup instead of sugar is not dispositive as to whether 
there has been a substantial transformation.” 

Therefore, the country of origin ofa sucrose syrup is the country pro- 
ducing the crystalline raw or refined sucrose. 

The marking rules for sucrose products from NAFTA countries (the 
United States, Mexico and Canada) are found in the Annex 311 rules 
for determining the country of origin of NAFTA goods set forth in 19 
CFR Part 102. Note T.D. 96-46, published in 61 Federal Register 28932. 

Under the NAFTA marking rules, raw sucrose refined in a NAF- 
TA country does not undergo a tariff shift, and remains a product of 
the country producing the raw sucrose. 

Also, the production of a sucrose syrup in a NAFTA country from 
raw or refined sucrose does not undergo a tariff shift, and remains a 
product of the country producing the crystalline raw or refined sucrose. 
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NOTICE 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. $1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The National Commodity Specialist Division of the Office of Regulations and 
Rulings has prepared this publication on New Decisions on Candle Holders v. 
Decorative Glass Articles as part of a series of informed compliance publica- 
tions regarding the classification and origin of imported merchandise. We sin- 
cerely hope that this material, together with seminars and increased access to 
Customs rulings, will help the trade community to improve, as smoothly as pos- 
sible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain aruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


This informed compliance publication is a follow-up to a previously 
issued publication entitled What Every Member of the Trade Communi- 
ty Should Know About: Lamps, Lighting And Candle Holders. 

In the earlier publication (among other subjects) we discussed the 
classification of glass candle holders under the Harmonized Tariff 
Schedule of the United States (HTSUS). In particular, we emphasized 
the distinction between general purpose glass candle holders classifi- 
able in subheading 9405.50.40, HTSUS, and general purpose decora- 
tive glass articles classifiable in subheading 7013.99.50, HTSUS or 
other 7013 subheadings depending on unit value. 

Since the publication of Lamps, Lighting And Candle Holders, 
several new rulings have been issued which address the distinction be- 
tween products classifiable in heading 9405 and products classifiable in 
heading 7013. For merchandise with specific forms, these recent rulings 
have provided new guidelines for making distinctions between candle 
holders and general purpose decorative glass articles. 

As explained in the earlier publication, subheading 9405.50, HTSUS 
provides for non-electrical lamps and lighting fittings. The eight digit 
subheadings for this merchandise include provisions which cover “in- 
candescent lamps designed to be operated by propane or other gas, or by 
compressed air and kerosene or gasoline” (9405.50.20); other non-elec- 
trical lamps and lighting fittings of brass (9405.50.30); and other non- 
electrical lamps and lighting fittings of materials other than brass 
(9405.50.40). Glass candle holders (other than religious/memorial 
candle holders) are classifiable in subheading 9405.50.40, HTSUS. 

Products claimed to be candle holders are often entered incorrectly. 
Glass items which are principally used as religious or memorial candle 
holders are classifiable as votive candle holders in subheading 
7013.99.35, HTSUS. While glass articles which are principally used as 
general purpose candle holders are classifiable in subheading 
9405.50.40, glass products which are principally used as general pur- 
pose decorative articles are classifiable in subheading 7013.99.50, 
HTSUS, or other 7013.99 subheadings based on the unit value of the 
item. 

Glass decorative articles valued not over thirty cents each are classifi- 
able in subheading 7013.99.40. When the unit value is over thirty cents 
but not over three dollars, subheading 7013.99.50 is applicable. When 
the unit value is over three dollars but not over five dollars, the applica- 
ble subheading is 7013.99.60 (for an article which is cut or engraved) or 
subheading 7013.99.80 (for an item which is not cut or engraved). Glass 
decorative articles valued over five dollars each are classifiable in sub- 
heading 7013.99.70 (for articles which are cut or engraved) or subhead- 
ing 7013.99.90 (for products which are not cut or engraved). 

When a glass product is claimed to be a candle holder, the competing 
HTSUS provisions which must be studied are subheading 7013.99.35 
which provides for glass votive (i.e., religious or memorial) candle hold- 
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ers, subheading 9405.50.40 which covers general purpose candle hold- 
ers of glass, and subheading 7013.99.50 or other 7013.99 subheadings 
(depending on unit value) which provide for general purpose decorative 
glass articles. These competing provisions are often confused. 

Our previous informed compliance publication discusses the general 
principles to be applied when one is making distinctions between these 
subheadings. The current publication discusses recent decisions which 
provide specific guidelines for making these distinctions when one is 
classifying particular types of glass articles. 


PRINCIPAL USE 


In determining whether a glass product is classifiable as a votive (i.e., 
religious/memorial) candle holder in subheading 7013.99.35, a general 
purpose candle holder in subheading 9405.50.40 or a general purpose 
decorative glass article in subheading 7013.99.50 (or another 7013.99 
subheading depending on unit value), U.S. Customs must determine the 
principal use of the article in question. Principal use, not actual use, is 
the key to classification. 

Principal use is defined as that use which exceeds each other 
single use in the United States for merchandise of the same 
class or kind as the imported product. The form of the article as 
imported is the most important criterion for determining class 
or kind which determines principal use. 

Although an individual glass item may be capable of use or may actu- 
ally be used as a religious/memorial candle holder, if the form of the 
product indicates that this type of article is not principally used as a 
religious/memorial candle holder, subheading 7013.99.35 is not appli- 
cable. If the glass article is principally used as a general purpose candle 
holder, subheading 9405.50.40 is applicable. 

Although an individual glass item may be capable of use and may ac- 
tually be used as a general purpose candle holder, if the form of the ar- 
ticle indicates that it is not principally used as a candle holder, 
subheading 9405.50.40 is not applicable. Glass items principally used 
as general purpose decorative articles are classifiable in subheading 
7013.99.50 (or other 7013.99 subheadings depending on unit value). 
Note rulings HQ 954319, June 14, 1993; HQ 956810, November 28, 
1994; HQ 956048, July 7, 1994. 

General purpose glass articles are frequently entered incorrectly in 
subheading 9405.50.40. Glass products which are principally used as 
potpourri holders, flower vases, holders for miscellaneous items or gen- 
eral purpose decorative articles will not be regarded as candle holders 
even though they may also be used to hold candles. 

Clearly, the form of the article as imported is the crucial fac- 
tor in any determination of principal use. A series of recent rul- 
ings have indicated that the definition of “form” includes both 
the elements of shape and size. Each of these factors plays a 
role in our determination of the class or kind of merchandise 
under consideration. Note rulings HQ 960475, June 30, 1998; HQ 





U.S. CUSTOMS SERVICE 125 


960499, July 8, 1998; HQ 960819, July 16, 1998; HQ 960962, July 15, 
1998; HQ 961095, July 20, 1998; HQ 961141, July 21, 1998; HQ 961211, 
July 23, 1998; HQ 961866, July 29, 1998. 


GLASS BELL SHAPED VESSELS ON METAL STANDS, GLASS SQUARE OR 
CuBE SHAPED ARTICLES AND GLASS FLOWER Pot SHAPED ARTICLES 


For certain specific types of glassware (certain shapes), the recent 
rulings cited above have indicated general size standards which should 
be applied when one distinguishes between candle holders and general 
purpose glassware. These rulings have addressed the classification of 
glass articles in specific forms including glass bell shaped vessels on 
metal stands, square or cube shaped articles and flower pot shaped ar- 
ticles. 

When a glass item in one of these forms is five inches or less in 
depth and the diameter of the opening (including the lip at the 
rim) is four inches or less, the product is generally regarded as 
a candle holder and classified in subheading 9405.50.40, 
HTSUS. 

When a glass item in one of these forms is over five inches in 
depth or the diameter of the opening (including the lip at the 
rim) is over four inches, the product is usually regarded as a 
general purpose household article and classified in subhead- 
ing 7013.99.50 (or another 7013.99 subheading depending on 
the unit value). 

Glass products in the form of flower pot shaped articles, bell shaped 
articles on metal stands, and cube or square shaped articles are often 
entered incorrectly. Importers should be aware of the distinctions be- 
tween those items which are principally used as candle holders and clas- 
sified in subheading 9405.50.40, HTSUS, and those which are 
principally used as general purpose decorative articles and classified in 
subheading 7013.99. For these forms, importers should be familiar with 
the distinctions based on size outlined in HQ rulings 960475, 960962, 
960819, 961095, 961211, 961141, 960499 and 961866. 
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GLASS ARTICLES ON METAL STANDS 


Regarding the glass articles on metal stands, please note that these 
items could be regarded either as sets or composite goods depending on 
the precise facts. When the glass item cannot stand on its own, the stand 
and glass item are regarded as a composite good. When the glass article 
can stand on its own and is packed together for retail sale with the stand 
(in its imported condition), the article and the stand will be regarded as 
a set. 

In either case, the essential character of a glass article on a 
metal stand is generally held to be the glass portion, rather 
than the metal portion, of the product. Accordingly, as explained 
in our previous informed compliance publication, Lamps, Lighting 
and Candle Holders, glass articles with metal stands should general- 
ly be classified under the provision applicable to the glass articles, not 
under the provisions applicable to the metal. Note rulings HQ 956048, 
July 7, 1994; HQ 956810, November 28,1994; HQ 960620, August 26, 
1997; HQ 087727, Sept. 21, 1990; HQ 960819, July 16, 1998; HQ 
960962, July 15, 1998; HQ 961095, July 20, 1998; HQ 961141, July 21, 
1998; HQ 961211, July 23, 1998. 

The function of a glass vessel on a metal stand is holding items. This 
function is performed by the glass portion of the merchandise. The met- 
al stand is ancillary; it simply serves to support the glass. Glass articles 
with metal stands are often entered incorrectly under provisions appli- 
cable to the metal (e.g., provisions in Chapter 73 of the HTSUS). The 
rulings cited above have emphasized the fact that the function of hold- 
ing or displaying items is inherent in the glass portion of the merchan- 
dise, not the metal. Based on this function, we have generally held that 
the essential character of this type of merchandise is represented by the 
glass vessel, not the metal stand. See General Rule of Interpretation 
(3)(b) [GRI(3)(b)], HTSUS. 

Thus, a glass item on a metal stand will be classified in subheading 
9405.50.40 if the form of the glass vessel indicates that it is principally 
used as a candle holder. If its form indicates that it is principally used as 
a general purpose decorative article (e.g., for holding potpourri, flowers 
or miscellaneous items), a glass holder with a metal stand will be classi- 
fied in the appropriate 7013.99 subheading based on unit value. 

In those instances when a glass article on a metal stand is classified in 
subheading 7013.99, the determination of the proper eight digit sub- 
heading is directly dependent on whether we regard the product as a set 
or a composite good. 

When we regard the glass article on a metal stand as a set (i.e., when 
the article can stand on its own and is packed together with the stand for 
retail sale), the unit value which determines the applicable 7013 sub- 
heading is the unit value of the glass item alone, not the value of the en- 
tire set. However, when we regard the glass vessel and metal stand as a 
composite good (i.e., when the glass cannot stand on its own), the unit 
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value which determines the applicable 7013 subheading will be the val- 
ue of the entire composite good. 

There is one exception to the general rule that glass articles with met- 
al stands are classifiable under the provision applicable to the glass. 
This exception involves a simmer vase or burner which incorporates 
both a glass vessel (used to hold potpourri) on a metal stand and a sepa- 
rate metal stand beneath the glass vessel. The additional metal stand 
incorporated in the simmer vase is used to hold a flame which will heat 
up the potpourri. Since this item incorporates two functions (the glass 
for holding material and the metal stand for holding the candle which 
will heat up the potpourri), we cannot simply say that the glass portion 
is the more important component. 

Rulings have held that the most important function of the simmer 
vases is heating. Since the portion of the product which performs this 
function is the metal component (not the glass component), the simmer 
vase is classifiable in subheading 7321.83.00, HTSUS under the provi- 
sion for stoves, ranges, grates, cookers, * * * barbecues, braziers, gas 
rings, plate warmers and similar nonelectric domestic appliances, and 
parts thereof, of iron or steel: * * * other appliances: * * * for solid fuel. 
Note rulings HQ 960962, July 15, 1998; NY B88280, 08-19-97; NY 
A81346, April 2, 1996. 

It is important to remember that the simmer vase is an exception. 
Generally, glass articles on metal stands will be classified based on the 
glass component, not the metal component. 


GLASS STANDS 


Often glass stands are incorrectly claimed to be candle hold- 
ers and entered incorrectly in subheading 9405.50.40. Howev- 
er, these items are usually regarded as general purpose glass 
articles which can be used to support any item on a desk or 
table. 

Although a glass stand can be used as a resting place for a 
candle, we do not regard stands as items which are principally 
used as candle holders. They are correctly classifiable as glassware 
for indoor decoration or similar purposes in subheading 7013.99.50 (or 
other 7013.99 subheadings depending on unit value), not as illuminat- 
ing articles in subheading 9405.50.40, HTSUS. Note rulings HQ 
961842, March 12, 1999; NY 814327, November 30, 1995; NY D89102, 
April, 1, 1999. 

Glass stands are often flat. They can be rectangular or circular and 
often have feet. Sometimes there is a small rim running around the out- 
er edge of the stand. The rulings have held that in all these forms the 
glass stands are classifiable in subheading 7013.99.50, not subheading 
9405.50.40. These products are regarded as general purpose household 
articles, not as candle holders. 

There is a single exception when a glass stand is regarded as acandle 
holder. When the stand has a pronounced groove in its center specifical- 
ly designed to hold acandle, the article will be regarded as a candle hold- 
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er and classified in subheading 9405.50.40. Note ruling NY D87779, 
February 23, 1999. 

Please note, however, that a simple small rim running 
around the edge of the glass stand will not make the item a 
candle holder. See ruling HQ 961842, March 12, 1999. 


Glass Stand 7013.99 
Not Candle Holder in 9405.50.40 
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lass Stand 7013.99 
ot Candle Halder in 9405.50.40 
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DRINKING GLASSES V. CANDLE HOLDERS 


In our previous publication, Lamps, Lighting and Candle Hold- 
ers, we indicated that the Jewish memorial candle holder—the Yahrt- 
zeit light—is classifiable as a votive candle holder in subheading 
7013.99.35, HTSUS. This item is used in the home to hold a candle lit in 
memory of a deceased relative. We explained that subheading 
7013.99.35 is limited to articles which are principally used as religious/ 
memorial candle holders and the Yahrtzeit light is one of the few prod- 
ucts which falls into this category. 

Although the form of the Yahrtzeit light usually resembles the form 
of a drinking glass, the lip is a little irregular in shape—i.e., the product 
is not a perfect drinking glass. Consequently, it is classifiable as a votive 
candle holder (i.e., a religious/memorial candle holder) in subheading 
7013.99.35, not as a drinking glass in subheading 7013.29. Note ruling 
HQ 960022, May 5, 1997. 

While the Yahrtzeit light is not regarded as a drinking glass because of 
its irregular lip, we have often seen items which are ordinary drinking 
glasses incorrectly claimed to be candle holders. Ordinary drinking 
glasses classifiable in subheading 7013.29 have often been entered in- 
correctly as illuminating articles in subheading 9405.50.40 or as votive 
candle holders in subheading 7013.99.35. 

Since an article which is in the form of an ordinary drinking 
glass clearly belongs to the class or kind of merchandise re- 
garded as drinking glasses, it must be classified as a drinking 
glass in subheading 7013.29. 

Although in a given instance this type of article might actually be 
used as acandle holder, the form of the item indicates that it is principal- 
ly used as a drinking glass. Since classification is based on princi- 
pal use rather than actual use, an item in the form of an 
ordinary drinking glass must be classified as a drinking glass in 
subheading 7013.29 even when it is actually used as a candle 
holder. Subheading 9405.50.40 is not applicable. 

Note rulings HQ 961866, July 19, 1998; NY 809460, 05-11-95; NY 
D89281, March 19, 1999. 
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Drinking glass (7013.29) incorrectly 
claimed to be candle holder in 9405 
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CANDLES AND CANDLE HOLDERS 
As indicated in the previous publication, Lamps, Lighting and 
Candle Holders, when a loose candle and its holder are imported to- 
gether packed for retail sail as a set, the essential character of this set 
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under GRI (3)(b) is usually represented by the holder, not the candle. 
Therefore, the set is generally classifiable under the provision applica- 
ble to the holder, not the candle. A glass article packed for retail sale as a 
set with a candle is generally classifiable either in subheading 
9405.50.40 or 7013.99 (depending on our determination of principal 
use), not in subheading 3406.00.00. Note ruling HQ 956347, August 30, 
1994. 

When a candle is poured into its holder and imported as a composite 
good, the essential character of the merchandise is generally repre- 
sented by the candle (subheading 3406.00.00) ifthe holder is a relatively 
inexpensive item. Note HQ 956577, April 17, 1995. However, if the hold- 
er is an expensive item, the holder could represent the essential charac- 
ter of this composite good. Classification will be based on the 
component of the composite good (candle or holder) which is held to im- 
part the essential character to the merchandise. 

A recent ruling (HQ 961495, October 26, 1998) addressed the classifi- 
cation of an expensive glass holder containing a poured candle. In this 
ruling it was held that the essential character of the composite good was 
imparted by the holder. The merchandise was classified in subheading 
9405.50.40. 

Please note in this situation (involving a candle poured in an expen- 
sive glass article), the product is regarded as a candle holder and sub- 
heading 9405.50.40 is applicable rather than subheading 7013.99. This 
would be true even if we hold that the glass article when imported 
empty would be classified as a decorative glass article in subheading 
7013.99.50 (or another 7013.99 subheading depending on unit value). 

Once the candle is poured into the glass article, the possibility of clas- 
sification in subheading 7013.99.50 (or another 7013.99 subheading 
based on unit value) is eliminated. A candle poured in a glass article is 
classified in subheading 3406.00.00 when the merchandise is relatively 
inexpensive or subheading 9405.50.40 when the glass item is expensive. 
Once the candle is poured, the classification of the glass article when im- 
ported empty becomes irrelevant. The fact that the candle is poured 
within the glass article indicates that this product has a different form 
and belongs to a different class or kind of merchandise than the empty 
glass article. 

When a glass article and a candle are not imported as a set (i.e., the 
glass item and the candle are not packed together for retail sale) and the 
candle is not poured into the article, the two products (loose candle and 
holder) will be classified separately. The candle will be classified in sub- 
heading 3406.00.00 and the glass article will be classified in its ap- 
propriate provision depending upon our determination of principal use 
(i.e., subheading 7013.99.35 if it is principally used as a religious/memo- 
rial candle holder, subheading 9405.50.40 if it is principally used as a 
general purpose candle holder, or subheading 7013.99.50 or another 


7013.99 subheading depending on unit value if it is principally used asa 
general purpose household article). 
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It is important to note that most candles from China are subject to 
anti-dumping duty. Whether a candle and candle holder are classified 
under the provision applicable to the candle or the provision applicable 
to the candle holder, the importer must pay anti-dumping duty on most 


Chinese candles and candles poured in holders. Note ruling HQ 962047, 
05-17-99. 


THE IMPORTER’S RESPONSIBILITIES 


Since the enactment of the Customs Modernization Act in December, 
1993, the legal burden of correctly classifying merchandise has shifted 
from the Customs Service to the importer, who must use reasonable 
care in carrying out this responsibility. Prior to importation, the im- 
porter of record is responsible for determining the material, form (size 
and shape) and principal use of the merchandise in question. 

Theimporter should be aware of the distinctions between votive glass 
candle holders classifiable in subheading 7013.99.35, general purpose 
candle holders classifiable in subheading 9405.50.40 and general pur- 
pose decorative glass articles classifiable under various 7013.99 sub- 
headings (e.g., subheading 7013.99.50) depending on the unit value of 
the item. 

The importer should understand the concept of principal use—i.e., 
that use which exceeds each other single use in the United States for 
merchandise of the same class or kind as the imported product. The 
form of the article as imported determines its class or kind which deter- 
mines its principal use. The shape and the size of an imported article are 
both significant factors in defining its form. The importer should un- 
derstand that the actual use of the imported article might not be the 
same as its principal use. 

General purpose glass articles which could be used to holda variety of 
items (e.g., flowers, glass beads, food material, potpourri, miscellaneous 
household items, etc.) are often incorrectly described as candle holders 
and entered incorrectly in 9405.50.40. The importer must understand 
that classification is based on principal use and glass items which are 
principally used as general purpose household articles are classifiable 
in subheading 7013.99.50 (or another 7013.99 subheading depending 
on unit value), not in subheading 9405.50.40. 

It may be helpful for the importer to submit marketing and advertis- 
ing material indicating how the merchandise will be marketed and 
used. However, one should understand that this information may not be 
the deciding factor in any determination regarding classification. Al- 
though the information will assist us in our analysis, classification is 
based on principal use, not actual use. The form of the article as im- 
ported will ultimately be more significant in the determination of prin- 
cipal use than advertising or marketing material which simply 
documents actual use. 

The importer should be aware of the recent Headquarters rulings ad- 
dressing specific types of glass articles—i.e., bell shaped glass vessels on 
metal stands, cube or square shaped glass articles and flower pot shaped 
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glass articles. For these forms, the recent rulings have set size standards 
which enable us to distinguish between candle holders and general pur- 
pose glass articles. 

When a glass item in one of these forms is five inches or less in depth 
and the diameter of the opening (including the lip at the rim) is four 
inches or less, the product is generally regarded as a candle holder and 
classified in subheading 9405.50.40, HTSUS. When a glass item in one 
of these forms is over five inches in depth or the diameter of the opening 
(including the lip at the rim) is over four inches, the product is usually 
regarded as a general purpose household article and classified in sub- 
heading 7013.99.50 (or another 7013.99 subheading depending on the 
unit value). 

Glass products in the form of flower pot shaped articles, bell shaped 
articles on metal stands, and cube or square shaped articles are often 
entered incorrectly. Importers should be aware of the size distinctions 
explained above and enter these products correctly. 

Importers should be aware of the fact that glass stands are usually re- 
garded as general purpose glass articles classifiable in subheading 
7013.99.50 (or another 7013.99 subheading depending on unit value), 
not as candle holders in subheading 9405.50.40. 

Importers should understand that items in the form of ordinary 
drinking glasses will be classified as drinking glasses in subheading 
7013.29. Even if it is actually used as a candle holder, an article with the 
form of an ordinary drinking glass will not be regarded as a candle hold- 
er and will not be classified in subheading 9405.50.40. 

Theimporter must be aware of the principles which govern the classi- 
fication of candles and candle holders that are imported together. When 
an imported product consists of a candle poured into the holder or a 
candle and holder packed together for retail sale, a determination must 
be made regarding the essential character of the merchandise. See sec- 
tion above entitled “Candles and Candle Holders” for guidelines on 
making this determination. In any case, anti-dumping duty must be 
paid on most Chinese candles and candles poured in holders. 

A binding ruling regarding the classification of a product may be re- 
quested prior to importation. See Part 177 of the Customs Regulations 
(19 CFR 177). A ruling request should include a sample of the item as 
well as information on its use and precise composition. Each material 
which comprises the product should be identified. For the forms under 
discussion in this publication, information on the size of the article (in- 
cluding its depth and the size of the opening) is very significant. 


INVOICING REQUIREMENTS 


In accordance with Section 141.86 of the Customs Regulations (19 
CFR 141.86), invoices should describe the precise nature and use of the 
merchandise. Each component material of the article should be identi- 
fied. The precise form of the article should be described (e.g., bell 


shaped, bowl, square or cube, vase, flower pot shaped, drinking glass, 
etc.). 
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For the merchandise under discussion in this paper, information on 
the size of the article (including its depth and the size of the opening) is 
very significant and it would be helpful if this information appeared on 
the invoice. 

The invoice should indicate the unit value at which the article is sold 
by the foreign firm to the American importer, the quantity of the mer- 
chandise imported and the total value of this merchandise. 

For those products classifiable in subheading 7013.99, the importer 
must remember that the applicable eight digit subheading is dependent 
on the unit value of a single glass article, not the value of several items 
packed together. 

In the case of a glass article on a metal stand, the invoice should indi- 
cate whether or not the glass article can stand on its own, whether or 
not the glass and stand (in their imported condition) are packed togeth- 
er for retail sale as a set, the value of the glass vessel alone, and the value 
of the entire item (i.e., the value of the glass vessel on the metal stand). 

In the case of glass candle holders or other glass articles imported 
with candles, the invoice should indicate the precise condition of the im- 
ported merchandise. Is the candle loose when it is imported or has it 
been poured into the glass item prior to importation? If the candle is 
loose, the invoice should indicate whether or not the candle and glass 
article (in their imported condition) are packed together for retail sale. 
The invoice should indicate the unit value of the glass article and the 
unit value of the candle. 
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NOTICE 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 
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PRINTING NOTE 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs World Wide Web site 
(http://www.customs.gov) and is being distributed in a variety of for- 
mats. It was originally set up in Microsoft Word97®. Pagination and 
margins in downloaded versions may vary depending upon which word 
processor or printer you use. If you wish to maintain the original set- 
tings, you may wish to download the .pdf version, which can then be 
printed using the freely available Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The Office of Regulations and Rulings has prepared this publication on Cus- 
toms Brokers as part of a series of informed compliance publications advising 
the public of new or revised regulations or procedures. We sincerely hope that this 
material, together with seminars and increased access to Customs rulings, will 
help the trade community to improve, as smoothly as possible, voluntary com- 
pliance with the Customs laws. 

The material in this publication is provided for general information purposes 
only. The official statutory and regulatory texts are authoritative. Rulings issued 
by the Customs Service concerning customs brokers or the transaction of cus- 
toms business reflect the official agency interpretation of those provisions. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

STuaktT P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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NOTE ON SPELLING, HYPHENATION AND CAPITALIZATION 


Over the years, the spelling and hyphenation of “customhouse” has 
varied. Government and trade publications and even statutes refer to 
“custom-house,” “customhouse,” or “Custom House.” The hyphenated 
form “custom-house” was preferred in the nineteenth century, while 
the non-hyphenated form “customhouse” became popular in the twen- 
tieth century. The two word form was often found on signs and buil- 
dings. The variations “Customs House,” and “customshouse” were 
never officially sanctioned but nonetheless appear in some publica- 
tions. In this publication, we generally use “customhouse” except in 
quoted material where the format appears as in the original material 
quoted. 

In recent U.S. Customs Service publications, “Customs” is capital- 
ized when referring to a Customs officer, the Customs Service, or a spe- 
cific building such as the New York Customhouse, but is usually not 
capitalized when referring to customs duties, customs bonds or custom- 
houses in general. The practice has varied since 1789 and consistency is 
often missing. In this publication, the current practice is followed ex- 
cept in quoted material where the format appears as in the original ma- 
terial. 
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INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. 

When a formal “entry of merchandise” is made under the provisions 
of 19 U.S.C. §1484, the required documentation or information is re- 
quired to be filed or electronically transmitted by the “importer of re- 
cord.” Under the statute, the “importer of record” is either the owner or 
purchaser of the merchandise or, when appropriately designated by the 
owner, purchaser, or consignee of the merchandise, a person holding a 
valid license as a customs broker. 

As part of the entry process, goods must be “classified” (determined 
where in the U.S. tariff system they fall) and their value must be deter- 
mined. Pursuant to the Customs Modernization Act, it is now the re- 
sponsibility of the importer of record to use “reasonable care” to 
“enter,” “classify” and “value” the goods and provide any other infor- 
mation necessary to enable the Customs Service to properly assess du- 
ties, collect accurate statistics, and determine whether all other 
applicable legal requirements are met. These requirements can be com- 
plex. In order to assist importers in meeting their responsibilities, im- 
porters may employ experts within their organizations or seek advice or 
services from outside experts such as customs brokers, attorneys who 
specialize in customs matters or consultants. Of these outside experts, 
only customs brokers may actually prepare and file entry documenta- 
tion because the preparation and filing of entry documentation consti- 
tutes “customs business” which, by statute, may be performed on behalf 
of others only by a licensed customs broker. 

This informed compliance publication explains the historical back- 
ground which led to the current licensing and permit regime and dis- 
cusses in detail the recently revised procedures to become a customs 
broker, the duties and responsibilities of a customs broker, and the pro- 
cedures for disciplining a customs broker. 

Today’s customs broker is a federally licensed, highly regulated pro- 
fessional who offers many services to the international trade communi- 
ty. However, as can be seen from the following historical discussion, this 
was not always the case. 


HISTORICAL BACKGROUND 
Section 36 of the Act of March 2, 1799 provided that the owner(s) or 
consignee(s) or “in case of his, her, or their absence or sickness, his, her, 
or their known agent or factor, in his, her, or their names, shall make 
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entry thereof * * *:” According to Article 193 of the Customs Regula- 
tions of 1857, 


The manifest intent of this clause was to compel the original con- 
signee to enter the goods, and the whole object of the act would be 
defeated by allowing amere stranger to make entry or take the oath 
prescribed on the entry. 


By the mid 1850’s, a practice had arisen at many ports of having an 
importer or consignee endorse the bill of lading over to a tradesman 
variously called a “custom-house broker” or “express agent” who then 
filed the entry documents. These brokers or agents were unregulated 
and made entry in their own names, rather than as an agent for the orig- 
inal consignee. This apparently led to many problems, including frauds 
on the revenue and Article 194 of the Customs Regulations of 1857 ad- 
dressed the issue by stating: 


The practice of allowing custom-house brokers, express agents, 
and other parties, not the owner or original consignees, to make en- 
tries of merchandise in their own names, on the production of bill 
of lading endorsed by the importer or consignee, is in contraven- 
tion of the express provisions of law and the decisions of the courts, 
and will therefore be discontinued. Entry must, in all cases, be 
made by the owner or consignee, who alone is authorized, under 
our revenue system, to take the prescribed oath, give the requisite 
bond, and pay the duties; and in cases where, from either of the 
causes averted to in the act [absence or sickness], the owner or con- 
signee may be unable to attend personally at the custom-house, he 
will be required to be represented by a duly constituted agent or at- 
torney, whose power must be lodged with the collector, who will 
make entry and perform all the necessary acts in the owners name, 
giving bond for the due production of his oath. 


Although the Customs laws and regulations continued to restrict the 
right to make entry until the late nineteenth century, the basically un- 
regulated business of customhouse broker continued to grow as trade 
expanded. Experienced brokers knew their way around the custom- 
house and were familiar with the forms and legal requirements. Witha 
properly executed power of attorney, they could act as the importer’s 
agent and file entries in the importer’s name. The importer, of course, 
remained legally responsible, since the customhouse broker was an 
agent of the importer. Customhouse brokers were filling a void and pro- 
viding a much needed service. Unfortunately, not every broker was hon- 
est, and several of the Treasury Decisions and Solicitor of the 
Treasury’s opinions of the time addressed integrity concerns. As a re- 
sult, the necessity of government licensing and regulation of the indus- 
try became apparent. There was also recognition that unregulated 
“agents” should not be permitted to transact customs business. 

Section 23 of the Act of August 27, 1894 (28 Stat. Chap 349) provided: 

“That the collector or chief officer of the customs at any port of 


entry or delivery shall issue a license to any reputable and compe- 
tent person desiring to transact business as a custom-house broker. 





U.S. CUSTOMS SERVICE 145 


Such license shall be granted for a period of one year, and may be 
revoked for cause at any time by the Secretary of the Treasury. 
From and after the first day of August, eighteen hundred and nine- 
ty-four, no person shall transact business as a custom-house broker 
without a license granted in accordance with its provision; but this 
Act shall not be so construed as to prohibit any importer from 
transacting business at a custom-house pertaining to his own im- 
portations. (emphasis added) 


These provisions continued until passage of the Act of June 10, 1910 
(36 Stat. 464). The 1910 Act changed the standard from “any reputable 


and competent person” to “any person of good moral character.” The 
Act of 1910 provided in part that: 


“the collector or chief officer of the customs at any port of entry or 
delivery shall, upon application, issue to any person of good moral 
character, being a citizen of the United States a license to transact 
business as a customhouse broker in the collection district in which 
such license is issued, and on and after sixty days from the approval 
of this act no person shall transact business as a customhouse broker 
without a license granted in accordance with its provision, but this 
act shall not be so construed as to prohibit any person from trans- 
acting business at a customhouse pertaining to his own importa- 
tions. (emphasis added) 


By statute, the term “person” was defined to include persons, copar- 
tnerships, associations, joint-stock associations and corporations. The 


1910 Act also authorized the Secretary of the Treasury to prescribe reg- 
ulations necessary or convenient for carrying the Act into effect. Broker 
regulations were originally promulgated as Treasury Decisions and lat- 
er consolidated into the Customs Regulations. The regulations general- 
ly tracked the statute, but did require licensed brokers to submit 
employee lists, written authorizations for employees to act and re- 
quired brokers “to exercise such discipline as will insure proper conduct 
on the part of their employees in the transaction of customs business, and 
will be held strictly responsible for the acts of such employees.” 

The Act further provided the Secretary of the Treasury with the au- 
thority to revoke the license after notice and an administrative hearing 
on the record if charges were brought for “good and sufficient reasons” 
by the “collector or chief officer of customs.” Provisions were made for 
judicial appeals to the local United States Circuit Court (later renamed 
District Court), which was to decide the appeal on the merits as dis- 
closed by the record. The decision of the Court was final and the case 
was to be remanded to the Secretary to take further action in accor- 
dance with the terms of the court’s decree. 

The statutory scheme established in the 1910 Act continued until en- 
actment of the Tariff Act of 1930. The original section 641 of that act 
gave the Secretary of the Treasury more control over the licensing func- 
tion. In addition to a requirement of good moral character, the Secre- 
tary could require the showing “of such facts as he may deem advisable 
as to the qualifications of the applicant to render valuable service to im- 
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porters and exporters.” Two individually licensed officers or partners 
were required for the issuance of corporate, association and partner- 
ship licenses which were deemed revoked if sixty days passed without 
meeting such requirement. Detailed provisions for revocations and sus- 
pensions “based on good and sufficient reasons” and specific time peri- 
ods for notices were set forth in the legislation. Appeals were to be heard 
by the United States Customs Court which was to decide the case on the 
merits as disclosed by the administrative record. A timely appeal served 
to stay the suspension or revocation. Theimplementing Customs Regu- 
lations of 1931 included provisions for requiring applicants to pass an 
oral or written examination to show their knowledge of the Customs 
laws, regulations and procedures. 

Over the years, the statutes and regulations governing customhouse 
brokers were revised. Major changes occurred under the Anti-Smug- 
gling Act of 1935, the Trade and Tariff Act of 1984, and title VI (Cus- 
toms Modernization) of the NAFTA Implementation Act in 1993. 

The Anti-Smuggling Act of 1935 allowed the Secretary to revoke or 
suspend the license of a customhouse broker “shown to be incompetent, 
disreputable, or has refused to comply with the rules and regulations” 
governing customhouse brokers, or “who has with intent to defraud, in 
any manner willfully and knowingly deceived, misled, or threatened 
any importer, exporter, claimant, or client, or prospective importer, ex- 
porter, claimant, or client, by word, circular, letter or by advertise- 
ment.” Appeals from the Secretary’s decision were moved to the United 
States Court of Appeals which was required to accept the Secretary’s 
findings of the facts (provided they were supported by substantial evi- 
dence), although the legislation included provisions allowing the court 
to remand the action to Customs for additional taking of evidence. Ap- 
peals to the Supreme Court were also authorized in the law. During the 
judicial appeals process, the Secretary’s revocation or suspension order 
was stayed “unless specifically ordered by the court.” In addition to au- 
thority to promulgate implementing regulations, the 1935 Act also spe- 
cifically authorized the Secretary to prescribe regulations: 


* to protect importers and the revenue of the United States, 

* establishing recordkeeping and accounting requirements, 

* requiring inspection of brokers, their papers, documents and 
correspondence, and 
requiring the furnishing by brokers of “information relating 


- their business” to any duly accredited agent of the United 
tates. 


Except for references to collectors, these provisions remained sub- 
stantially unchanged until the enactment of Public Law 95-410 in 1978 
which established the requirement of brokers filing triennial reports 
which indicated whether the licensed broker was actively engaged in 
business as a customhouse broker and the name and address at which 
customhouse business was being conducted. In 1980 the Court of Inter- 
national Trade was given jurisdiction over appeals from the Secretary. 
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Amajor revision of section 641 occurred in the Trade and Tariff Act of 
1984. The main broker provisions of that Act were: 


a change in title from customhouse broker to customs broker, 
a definition of “customs business,” 


changing the requirement from a separate license in each dis- 
trict to a single national license and a permit for each district 
in which the broker conducts customs business provided that 
the district offices regularly employ a licensed broker to exer- 
cise responsible supervision and control over the district busi- 
ness (which requirement can be waived if there is a regularly 
employed licensed broker in the region and the company has 
sufficient procedures to exercise responsible supervision and 
control over the district business) and establishment of a 180 
day period before a permit is revoked by operation of law when 
a licensed broker is no longer employed in the district (or re- 
gion, as applicable), 
a listing of examination topics for individual applicants, 
allowing corporate, association or partnership applicants to 
have only one licensed officer or partner (rather ian the pre- 
viously required two) and extending the period from 60 days to 
120 days before a license is revoked by operation of law when a 
licensed officer or partner is no longer employed, 
establishment ofa monetary penalty of up to $10,000 for each 
transaction of customs business by an unlicensed person, 
detailed procedures and reasons for disciplinary proceedings 
against brokers, 
establishment ofa monetary penalty not to exceed $30,000 for 
a violation or violations of section 641, and procedures for: no- 
tice prior to assessment; for assessment; and remission or mit- 
igation such penalties, 
requirements for an administrative law judge to preside over 
— or revocation hearings and detailed hearing proce- 
ures, 
authority to use a monetary penalty of up to $30,000 in lieu of 
suspension or revocation and the ability to settle and compro- 
mise disciplinary proceedings, 
establishment of a statute of limitations requiring the notice 
of charges to be served within 5 years from the date the alleged 
i was committed (or 5 years discovery if fraud was al- 
eged), 
establishment of detailed judicial appeals procedures in the 
Court of International Trade with time limits after which the 
Court would lack jurisdiction; 
expanded authority for the Secret. to promulgate regula- 


tions governing brokers, but limi to their customs busi- 
ness, 


continuation of triennial reporting with provisions suspend- 
ing licenses for failure to timely file and allowing the revoca- 
tion without prejudice, after notice, of licenses if the reports 
are not filed within a 60 day period, 
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authority for the Secretary to prescribe reasonable fees and 
charges (including but not limited to licensing and examina- 
tion) to defray Customs Service expenses in carrying out the 
provisions of section 641. 


SUMMARY OF THE CURRENT STATUTORY REQUIREMENTS 


Section 641 of the Tariff Act of 1930, as amended (19 U.S.C. 1641), 
provides that a person must hold a valid customs broker’s license and 
permit in order to transact customs business on behalf of others. It sets 
forth standards for the issuance of broker’s licenses and permits, pro- 
vides for disciplinary action against brokers in the form of suspension 
or revocation of such licenses and permits or assessment of monetary 
penalties, and provides for the assessment of monetary penalties 
against other persons for conducting customs business without the re- 
quired broker’s license. Section 641 also authorizes the Secretary of the 
Treasury to prescribe rules and regulations relating to the customs 
business of brokers as may be necessary to protect importers and the 
revenue of the United States and to carry out the provisions of section 
641. 

The regulations issued under the authority of section 641 are set 
forth in Part 111 of the Customs Regulations (19 CFR Part 111). Part 
111 includes detailed rules regarding the licensing of, and granting of 
permits to, persons desiring to transact customs business as customs 
brokers, including the qualifications required of applicants and the pro- 
cedures for applying for licenses and permits. Part 111 also prescribes 
recordkeeping and other duties and responsibilities of brokers, sets 
forth in detail the grounds and procedures for the revocation or suspen- 
sion of broker licenses and permits and for the assessment of monetary 
penalties, and sets forth fee payment requirements applicable to bro- 
kers under section 641 and 19 U.S.C. 58c(a)(7). 

On December 8, 1993, amendments to certain customs and naviga- 
tion laws became effective as the result of enactment of the North Amer- 
ican Free Trade Agreement Implementation Act, Public Law 103-182, 
107 Stat. 2057. Title VI of the Act set forth Customs Modernization pro- 
visions (“the ModAct”) that included, in section 648, certain amend- 
ments to section 641 of the Tariff Act of 1930. The substantive 
amendments to section 641 were as follows: 


the definition of “customs business” was amended to include 
“the preparation of documents or forms in any format and the 
electronic transmission of documents, invoices, bills, or parts 
thereof, intended to be filed with the Customs Service in fur- 
therance of [the customs business activities already listed], 
whether or not signed or filed by the preparer, or activities re- 
lating to such preparation, but does not include the mere elec- 
tronic transmission of data received for transmission to 
Customs,” 

inclusion of a provision for the issuance of a national permit 
for the conduct of such customs business as the Secretary of 
the Treasury prescribes by regulation, 
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a new subsection was added to provide that when electronic 
filing (including remote location filing) of entry information 
with Customs at any location is implemented by the Secretary 
of the Treasury pursuant to the provisions of the National 
Customs Automation Program (codified at 19 U.S.C. 
1411-1414), a licensed broker may appoint another licensed 
broker who holds a permit.in a Customs district to act on its 
behalf as its subagent in that district if such activity relates to 
the filing of information that is permitted to be filed electroni- 
cally. That subsection also provides that the broker who ap- 
points a subagent remains liable for all obligations arising 
under bond and for all duties, taxes and fees, and for any other 
liabilities imposed by law, and cannot delegate such liability to 
the subagent. 

the procedures for the suspension or revocation of a broker’s 
license or permit, were amended to increase to 30 days the pe- 
riod within which a hearing is to be held after written notice of 
a hearing is provided to the broker. 

a provision was added which states that the Secretary of the 
Treasury may not prohibit customs brokers from limiting 
their liability to other persons in the conduct of customs busi- 
ness, 

provisions were added which allow all data required to be re- 
tained by a customs broker to be kept on microfilm, optical 
disc, magnetic tapes, disks or drums, video files or any other 
electrically generated medium; and which permit, pursuant to 
regulations, the conversion of data to such storage medium at 
any time subsequent to the relevant customs transaction and 
permitting the data to be retained in a centralized basis ac- 
cording to such broker’s business system. 


EFFECT OF CUSTOMS REORGANIZATION ON BROKERS 


On September 27, 1995, Customs published the following documents 
in the Federal Register as aresult of changes in the Customs Headquar- 
ters and field organizational structure: 


T.D. 95-77 (60 FR 50008) amended the Customs Regulations 
on an interim basis. The amendments included extensive 
changes to the basic Customs field organization, involving the 
elimination of regions and districts for most purposes so that 
ports of entry would constitute the foundation of the Customs 
field structure and would be empowered with most of the func- 
tions and authority that had been held in the district and re- 
gional offices and also involving the designation of some ports 
as service ports having a full range of cargo processing func- 
tions, including inspection, entry, collection, and verification. 
The background portion of T.D. 95-77 pointed out that dis- 
tricts and regions would still exist as geographical descrip- 
tions for limited —— such as for broker permits and 
certain cartage and lighterage purposes, and T.D. 95-77 there- 
fore set forth certain additional regulatory changes in order to 
reflect this fact; these changes included the addition of defini- 
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tions for “district,” “district director” and “region” in § 111.1 
(19 CFR 111.1) to enable the current statutory broker licens- 

ing and permitting schemes to operate. 

T.D. 95-78 (60 FR 50020) also amended the Customs Regula- 
tions on an interim basis and involved nomenclature changes. 

The T.D. 95-78 changes, in most cases, involved the replace- 
ment of outdated references with new references to reflect the 
new Customs Headquarters and field organizational struc- 
ture. The majority of these changes involved replacing “dis- 
trict” with “port” and replacing “district director” with “port 

director,” or some variation thereof. The T.D. 95-78 changes 
involved almost every part within the Customs Regulations 
(19 CFR Chapter I) and included a large number of changes to 

Part 111. 

A general notice (60 FR 49971) informed the public of the geo- 

graphic areas covered for purposes of Customs broker permits 
and for certain cartage and lighterage purposes where the 
word “district” appears in the Cosdheena deailetione. 


Based on a review of the changes to section 641 made by the ModAct, 


Customs determined that the Part 111 regulatory texts should be 
amended as follows: 


¢  toreflect the change to the definition of “customs business;” 

¢ to provide for the issuance of national permits; 

¢  toreflect the 30-day period within which a suspension or revo- 
cation hearing is to be held; 
to implement the proscription against prohibiting a broker 
from limiting its liability to other persons; and 

e  toreflect the amended recordkeeping provisions. 


With regard to the appointment of subagents as authorized under 
amended section 641(c)(4), Customs determined that it would be pre- 
mature to amend Part 111 at this time. Customs concluded that it would 
be preferable to address this issue at such time as related NCAP test 
procedures have been concluded, appropriate programming enhance- 
ments have become operational, and appropriate regulatory proposals 
have been formulated. 

Customs also performed a general review of Part 111 to determine 
whether other regulatory changes should be made. Based on that re- 
view, Customs identified a number of other areas where significant im- 
provement could be made to the existing regulatory texts. These 
improvements included: 


the elimination of obsolete or otherwise unnecessary provi- 
sions; 

the addition of new provisions where the regulations appeared 
to be incomplete or were otherwise in need of clarification; 


further textual changes tee ee of the reorganization of 


Customs that were not fully addressed in the district/port ter- 
minology changes made by T.D. 95-77 and T.D. 95-78, includ- 
ing some changes to those previously-published changes and 
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particularly in order to clarify certain procedural aspects of 
the regulations (for example, where to file permit applications 
— broker status reports and where to pay permit user fees); 
an 
a large number of non-substantive, editorial changes to im- 
rove the precision and clarity of the regulations, ranging 
rom the reorganization or complete redrafting of existing 
texts to minor word changes within a particular regulatory 
provision. 

Based on the above considerations, on April 27, 1999, Customs pub- 
lished in the Federal Register (64 FR 22726) a notice of proposed rule- 
making setting forth a complete revision of Part 111. The notice of 
proposed rulemaking included a detailed section-by-section discussion 
of the proposed amendments (other than those of a minor wording or 
other editorial nature) and provided a 60-day period for the submission 
of public comments on the proposed changes. On June 29, 1999, anotice 
was published in the Federal Register (64 FR 34748) to extend the pub- 
lic comment period to July 28, 1999. After reviewing all the comments 
and making any necessary changes, the final regulations were pub- 
lished in the Federal Register on March 15, 2000 (65 FR 13880), are ef- 
fective April 14, 2000. The detailed discussion which follows is based on 
the final text. 


GENERAL PROVISIONS (19 CFR Part 111, SUBPART A) 


DEFINITIONS 
In order to understand the revised regulations, it is necessary to 


know the definitions of some of the main terms used in Revised Part 
EEE. 


“Assistant Commissioner” means the Assistant Commission- 
er, Office of Field Operations, United States Customs Service, 
Washington, DC. 

“Broker” means a customs broker. 

“Customs broker” means a person who is licensed under this 
part to transact customs business on behalf of others. 
“Customs business” means those activities involving transac- 
tions with Customs concerning the entry and admissibility of 
merchandise, its classification and valuation, the payment of 
duties, taxes, or other charges assessed or collected by Cus- 
toms on merchandise by reason of its importation, and the re- 
fund, rebate, or drawback of those duties, taxes, or other 
charges. “Customs business” also includes the preparation, 
and activities relating to the preparation, of documents in any 
format and the electronic transmission of documents and 
parts of documents intended to be filed with Customs in fur- 
therance of any other customs business activity, whether or 
not signed or filed by the preparer. However, “customs busi- 
ness” does not include the mere electronic transmission of 
data received for transmission to Customs. 

“District” means the geographic area covered by a customs 
broker permit other than a national permit. A listing of each 
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district, and the ports thereunder, will be published periodi- 
cally. [65 FR 14011 contains the current listing] 


“Employee” means a person who meets the common law defi- 
nition of employee and is in the service of a customs broker. 
“Freight forwarder” means a person engaged in the business 
of dispatching shipments in foreign commerce between the 
United States, its territories or possessions, and foreign coun- 
tries, and handling the formalities incident to such shipments, 
on behalf of other persons. 

“Officer”, when used in the context of an association or corpo- 
ration, means a person who has been elected, appointed, or 
designated as an officer of an association or corporation in ac- 
cordance with statute and the articles of incorporation, ar- 
ticles of agreement, charter, or bylaws of the association or 
corporation. 

“Permit” means any permit issued to a broker under 19 CFR 
§111.19. 

“Person” includes individuals, partnerships, associations, and 
corporations. 

“Records” means documents, data and information referred 
to in, and required to be made or maintained under, this part 
and any other records, as defined in § 163.1(a) of this chapter, 
that are required to be maintained by a broker under part 163 
of this chapter. 


“Region” means the geographic area covered by a waiver is- 
sued pursuant to 19 CFR § 111.19(d). 


“Responsible supervision and control” means that degree of 
supervision and control necessary to ensure the proper trans- 
action of the customs business of a broker, including actions 
necessary to ensure that an employee of a broker provides sub- 
stantially the same quality of service in handling customs 
transactions that the broker is required to provide. While the 
determination of what is necessary to perform and maintain 
responsible supervision and control will vary depending upon 
the circumstances in each instance, factors which Customs 
will consider include, but are not limited to: The training re- 
quired of employees of the broker; the issuance of written in- 
structions and guidelines to employees of the broker; the 
volume and type of business of the broker; the reject rate for 
the various customs transactions; the maintenance of current 
editions of the Customs Regulations, the Harmonized Tariff 
Schedule of the United States, and Customs issuances; the 
availability of an individually licensed broker for necessary 
consultation with employees of the broker; the frequency of 
supervisory visits of an individually licensed broker to anoth- 
er office of the broker that does not have a resident individual- 
ly licensed broker; the frequency of audits and reviews by an 
individually licensed broker of the customs transactions han- 
dled by employees of the broker; the extent to which the indi- 
vidually licensed broker who qualifies the district permit is 
involved in the operation of the brokerage; and any circum- 
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stance which indicates that an individually licensed broker 
has a real interest in the operations of a broker. 


“Treasury Department or any representative of the Treasury 
Department” means any office, officer, or employee of the U.S. 
Department of the Treasury, wherever located. 


LICENSE AND DISTRICT PERMIT REQUIRED 


LICENSE 


A person must obtain the license provided for in 19 CFR Part 111 in 
order to transact customs business as a broker, unless one of the excep- 
tions listed below applies. 

A license is not required in the following circumstances: 


e An importer or exporter transacting customs business solely 
on his own account and in no sense on behalf of another is not 
required to be licensed, nor are his authorized regular em- 
ployees or officers who act only for him in the transaction of 
such business. 


An employee of a broker, acting solely for his employer, is not 
required to be licensed where: 


¢ the broker has authorized the employee to sign docu- 
ments pertaining to customs business on his behalf, and 
has executed a power of attorney for that purpose. The 
broker is not required to file the power of attorney with 
the port director, but must provide proof of its existence to 
Customs upon request; or 


the broker has filed with the port director a statement 
identifying the employee as authorized to transact cus- 
toms business on his behalf. However, no statement will 
be necessary when the broker is transacting customs 
business under an exception to the district permit rule. 
However, the broker must exercise sufficient supervision 
of the employee to ensure proper conduct on the part of 
the employee in the transaction of customs business, and 
the broker will be held strictly responsible for the acts or 
omissions of the employee within the scope of his employ- 
ment and for any other acts or omissions of the employee 
which, through the exercise of reasonable care and dili- 
gence, the broker should have foreseen. The broker must 
promptly notify the port director if authority granted to 
an employee is withdrawn. The withdrawal of authority 
will be effective upon receipt by the port director. 


A person transacting business in connection with entry or 
clearance of vessels or other regulation of vessels under the 
navigation laws is not required to be licensed as a broker. 


Any carrier bringing merchandise to the port of arrival or any 
bonded carrier transporting merchandise for another may 
make entry for that merchandise for transportation in bond 
without being a broker. 
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An individual entering noncommercial merchandise for 
another party is not required to be a broker, provided that the 
requirements of 19 CFR $141.33 are met. 

A foreign trade zone operator or user need not be licensed as a 
broker in order to engage in activities within a zone that do 


not involve the transfer of merchandise to the customs territo- 
ry of the United States. 


PERMIT 


Aseparate permit (see § 111.19) is generally required for each district 
in which a broker conducts customs business, except where the broker 
is operating under the authority of a national permit. However, a bro- 
ker granted a permit for one district may file drawback claims manually 
or electronically at the drawback office that has been designated by 
Customs for the purpose of filing those claims, and may represent his 
client before that office in matters concerning those claims, even 
though the broker does not have a permit for the district in which that 
drawback office is located. 

A national permit issued to a broker under § 111.19(f) will constitute 
sufficient permit authority for the broker to act in any of the following 
circumstances: 


Employee working in client’s facility (employee implant). 
When a broker places an employee in the facility ofa client for 
whom the broker is conducting customs business at one or 


more other locations covered by a district permit issued to the 
broker, and provided that the a: activities are limited 


to customs business in support of that broker and on behalf of 
that client but do not involve the filing of entries or other doc- 
uments with Customs, the broker need not obtain a permit for 
the district within which the client’s facility is located; 


Electronic drawback claims. A broker may file electronic 
drawback claims in accordance with the electronic filing pro- 
cedures set forth in 19 CFR Part 143 even though the broker 
— not have a permit for the district in which the filing is 
made; 

NCAP participation. A broker who is a participant in the Na- 
tional Customs Automation Program (NCAP) may electroni- 
cally file entries for merchandise from a remote location and 
may electronically transact other customs business that is 
provided for and operational under the NCAP even though the 
entry is filed, or the other customs business is transacted, 
within a district for which the broker does not have a district 
permit; and 

Representations after entry summary acceptance. After the 
entry summary has been accepted by Customs, and except 
when a broker filed the entry as importer of record, a broker 
who did not file the entry, but who has been appointed by the 
importer of record, may orally or in person or in writing or 
electronically represent the importer of record before Cus- 
toms on any issue arising out of that entry or concerning the 
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merchandise covered by that entry even though the broker 
does not have a permit for the district within which those rep- 
resentations are made, provided that, if requested by Cus- 
toms, the broker submits appropriate evidence of his right to 
represent the client on the matter at issue. 
TRANSACTING CUSTOMS BUSINESS WITHOUT A LICENSE 
Any person who intentionally transacts customs business, other 
than as provided in Part 111, without holding a valid broker’s license, 
will be liable for a monetary penalty for each such transaction as well as 
for each violation of any other provision of 19 U.S.C. 1641. The penalty 
will be assessed in accordance with subpart E of Part 111. 


REPRESENTATION BEFORE GOVERNMENT AGENCIES 
A broker who represents aclient in the importation or exportation of 
merchandise may represent the client before the Treasury Department 
or any representative of the Treasury Department on any matter con- 
cerning that merchandise. In order to represent a client before any 
agency not within the Treasury Department, a broker must comply 


with any regulations of that agency governing the appearance of repre- 
sentatives before it. 


PROCEDURE TO OBTAIN LICENSE OR PERMIT 
(19 CFR Part 111, SUBPART B) 
LICENSES 
INDIVIDUAL BROKER’S LICENSE 
In order to obtain a broker’s license, an individual must: 
° Be a citizen of the United States on the date of submission of 


the license application and not an officer or employee of the 
United States Government; 


Attain the age of 21 prior to the date of submission of the li- 
cense application; 

Be of good moral character; and 

Have established, by attaining a passing (75 percent or high- 
er) —— on awritten examination taken within the 3-year pe- 
riod before submission of the license application, that he has 


sufficient knowledge of customs and related laws, regulations 
and procedures, bookkeeping, accounting, and all other ap- 


propriate matters to render valuable service to importers and 
exporters. 


PARTNERSHIP 
In order to qualify for a broker’s license, a partnership must have at 
least one member of the partnership who is a broker. 
ASSOCIATION OR CORPORATION 
In order to qualify for a broker’s license, an association or corpora- 
tion must: 


Be empowered under its articles of association or articles of in- 
corporation to transact customs business as a broker; and 
Have at least one officer who is a broker. 
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APPLICATION FoR LICENSE 


An application for a broker’s license must be submitted in duplicate 
to the director of the port where the applicant intends to do business. 
The application must be under oath and executed on Customs Form 
3124. The application must be accompanied by a $200 application fee 
and one copy of the appropriate attachment required by the application 
form (Articles of Agreement or an affidavit signed by all partners, Ar- 
ticles of Agreement of the association, or the Articles of Incorporation). 

If the applicant proposes to operate under a trade or fictitious name 
in one or more States, evidence of the applicant’s authority to use the 
name in each of those States must accompany the application. 

An application for an individual license must be submitted within the 
3-year period after the applicant took and passed the required written 
examination. The port director may require an individual applicant to 
provide a copy of the notification that he passed the written examina- 
tion and will require the applicant to submit fingerprints on Standard 
Form 87 at the time of filing the application. 

The port director may reject an application as improperly filed ifthe 
application, on its face, demonstrates that one or more of the basic re- 
quirements for a license have not been met at the time of filing, in which 
case the application and fee will be returned to the filer without further 
action. 

Following receipt of the application, the port director will post a no- 
tice that the application has been filed. The notice will be posted con- 
spicuously for at least 2 consecutive weeks in the customhouse at the 
port and similarly at any other port where the applicant also proposes 
to maintain an office. The notice also will be posted by appropriate elec- 
tronic means. The notice will give the name and address of the applicant 
and, if the applicant is a partnership, association, or corporation, will 
state the names of all members or officers who are licensed as brokers. 
The notice will invite written comments or information regarding the 
issuance of the license. 

An applicant for a broker’s license may withdraw the application at 
any time prior to issuance of the license by providing written notice of 
the withdrawal to the port director. However, withdrawal of the applica- 


tion does not entitle the applicant to a refund of the $200 application 
fee. 


WRITTEN EXAMINATION FoR INDIVIDUAL LICENSE 

The written examination for an individual broker’s license will be de- 
signed to determine the individual’s knowledge of customs and related 
laws, regulations and procedures, bookkeeping, accounting, and all 
other appropriate matters necessary to render valuable service to im- 
porters and exporters. The examination will be prepared and graded at 
Customs Headquarters, Washington, D.C. 

Written examinations will be given on the first Monday in April and 
October. An individual who intends to take the written examination 
must so advise the port director in writing at least 30 calendar days 
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prior to the scheduled examination date and must remit the $200 ex- 
amination fee prescribed in § 111.96(a) at that time. The port director 
will give notice of the exact time and place for the examination. 

If a partnership, association, or corporation loses the required mem- 
ber or officer having an individual broker’s license and its license would 
be revoked by operation of law under the provisions of 19 U.S.C. 
1641(b)(5) and 19 CFR § 111.45(a) before the next scheduled written 
examination, Customs may authorize a special written examination for 
a prospective applicant for an individual license who would serve as the 
required licensed member or officer. 

Customs may also authorize a special written examination for an in- 
dividual for purposes of continuing the business ofa sole proprietorship 
broker. A special written examination for an individual may also be au- 
thorized by Customs if a brokerage firm loses the individual broker who 
was exercising responsible supervision and control over an office in 
another district (see § 111.19(d)) and the permit for that additional dis- 
trict would be revoked by operation of law under the provisions of 19 
U.S.C. 1641(c)(3) and § 111.45(b) before the next scheduled written ex- 
amination. 

A request for a special written examination must be submitted to the 
port director in writing and must describe the circumstances giving rise 
to the need for the examination. Ifthe request is granted, the port direc- 
tor will notify the prospective examinee of the exact time and place for 
the examination. Ifthe individual attains a passing grade on the special 
written examination, the application for the license may be submitted. 
The examinee will be responsible for all additional costs incurred by 
Customs in preparing and administering the special examination that 
exceed the $200 examination fee prescribed in 19 CFR § 111.96(a), and 
those additional costs must be reimbursed to Customs before the ex- 
amination is given. 

If a prospective examinee advises the port director at least 2 working 
days prior to the date of aregularly scheduled written examination that 
he will not appear for the examination, the port director will refund the 
$200 examination fee. No refund of the examination fee or additional 
reimbursed costs will be made in the case of a special written examina- 
tion. 

Customs will provide to each examinee written notice of the result of 
the examination taken under this section. A failure of an examinee to 
attain a passing grade on the examination will preclude the submission 
of a license but will not preclude the examinee from taking an examina- 
tion again at a later date in accordance. 


APPEAL OF FAILING GRADE ON EXAMINATION 


If an examinee fails to attain a passing grade on the written examina- 
tion, the examinee may challenge that result by filing a written appeal 
with Trade Programs, Office of Field Operations, U.S. Customs Service, 
Washington, DC 20229 within 60 calendar days after the date of the 
written notice of the results of the examination. Customs will provide to 
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the examinee written notice of the decision on the appeal. If the Cus- 
toms decision on the appeal affirms the result of the examination, the 
examinee may request review of the decision on the appeal by writing to 
the Secretary of the Treasury within 60 calendar days after the date of 
the notice of that decision. 


INVESTIGATION OF THE LICENSE APPLICANT 


The port director will immediately refer an application for an indi- 
vidual, partnership, association, or corporation license to the special 
agent in charge or other entity designated by Headquarters for inves- 
tigation and report. 

An investigation under this section will ascertain facts relevant tothe 


question of whether the applicant is qualified and will cover, but need 
not be limited to: 


¢ The accuracy of the statements made in the application; 
¢ The business integrity of the applicant; and 


¢ When the applicant is an individual (including a member of a 
partnership or an officer of an association or corporation), the 
character and reputation of the applicant. 


The port director will forward the originals of the application and the 
report of investigation to the Assistant Commissioner. The port direc- 
tor will also submit his recommendation for action on the application. 

The Assistant Commissioner may require further investigation to be 


conducted if additional facts are deemed necessary to pass upon the ap- 
plication. The Assistant Commissioner may also require the applicant 
(or in the case of a partnership, association, or corporation, one or more 
of its members or officers) to appear in person before him or before one 
or more representatives of the Assistant Commissioner for the purpose 
of undergoing further written or oral inquiry into the applicant’s quali- 
fications for a license. 


ISSUANCE OF LICENSE 


If the Assistant Commissioner finds that the applicant is qualified 
and has paid all applicable fees prescribed in § 111.96(a), he will issue a 
license. A license for an individual who is a member of a partnership or 
an officer of an association or corporation will be issued in the name of 
the individual licensee and not in his capacity as a member or officer of 
the organization with which he is connected. The license will be for- 
warded to the port director, who will deliver it to the licensee. 


DENIAL OF LICENSE 


If the Assistant Commissioner determines that the application for a 
license should be denied for any reason, notice of denial will be given by 
him to the applicant and to the director of the port at which the applica- 


tion was filed. The notice of denial will state the reasons why the license 
was not issued. 
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The grounds sufficient to justify denial of an application for a license 
include, but need not be limited to: 


e Any cause which would justify suspension or revocation of the 
license of a broker under the provisions of § 111.53; 
The failure to meet any requirement set forth in § 111.11; 
A failure to establish the business integrity and good charac- 
ter of the applicant; 


Any willful misstatement of pertinent facts in the application 
for the license; 


Any conduct which would be deemed unfair in commercial 
transactions by accepted standards; or 


A reputation imputing to the applicant criminal, dishonest, or 
unethical conduct, or a record of that conduct. 


REVIEW OF THE DENIAL OF A LICENSE 


Upon the denial of an application for a license, the applicant may file 
with the Assistant Commissioner, in writing, a request that further op- 
portunity be given for the presentation of information or arguments in 
support of the application by personal appearance, or in writing, or 
both. This request must be received by the Assistant Commissioner 
within 60 calendar days of the denial. 

Upon the decision of the Assistant Commissioner affirming the de- 
nial of an application for a license, the applicant may file with the Secre- 
tary of the Treasury, in writing, a request for any additional review that 
the Secretary deems appropriate. This request must be received by the 
Secretary within 60 calendar days of the Assistant Commissioner’s af- 
firmation of the denial of the application for a license. 

Upon a decision of the Secretary of the Treasury affirming the denial 
of an application for a license, the applicant may appeal the decision to 
the Court of International Trade, provided that the appeal action is 
commenced within 60 calendar days after the date of entry of the Secre- 
tary’s decision. 


REAPPLICATION FOR LICENSE 


An applicant who has been denied a license may reapply at any time 
by complying with the provisions of § 111.12. 


PERMITS 


Each person granted a broker’s license will be concurrently issued a 
permit for the district in which the port through which the license was 
delivered to the licensee is located and without the payment of the $100 
fee required by § 111.96(b), if it is shown to the satisfaction of the port 
director that the person intends to transact customs business within 
that district and the person otherwise complies with the requirements 
of part 111. 

A broker who intends to conduct customs business at a port within 
another district for which he does not have a permit, or a broker who 
was not concurrently granted a permit with the broker’s license, and 
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except where a national permit is involved, must submit an application 
for a permit in a letter to the director of the port at which he intends to 
conduct customs business. Each application for a district permit must 
set forth or attach the following: 


¢ The applicant’s broker license number and date of issuance; 
¢ Theaddress where the applicant’s office will be located within 
the district and the ieukins number of that office; 
A copy of a document which reserves the applicant’s business 
name with the state or local government; 
The name of the individual broker who will exercise responsi- 
ble supervision and control over the customs business trans- 
acted in the district; 
A list of all other districts for which the applicant has a permit 
to transact customs business; 
The place where the applicant’s brokerage records will be re- 
tained and the name of the applicant’s designated recordkeep- 
ing contact (see §§ 111.21 and 111.23); and 
A list of all persons who the applicant knows will be employed 
in the district, together with the specific employee informa- 
tion prescribed in § 111.28(b)(1)(i) for each of those prospec- 
tive employees. 


Each application for a district or national permit must be accompa- 
nied by the permit fee of $100 and a user fee of $125 (see $§ 111.96(b) 


and (c)). The $125 fee specified in § 111.96(c) also must be paid in con- 
nection with the issuance of an initial permit concurrently with a li- 
cense. 


RESPONSIBLE SUPERVISION AND CONTROL 


The applicant for a district permit must have a place of business at 
the port where the application is filed, or must have made firm arrange- 
ments satisfactory to the port director to establish a place of business, 
and must exercise responsible supervision and control over that place 
of business once the permit is granted. Except as provided below, the ap- 
plicant must employ in each district for which a permit is granted at 
least one individual broker to exercise responsible supervision and con- 
trol over the customs business conducted in the district. 

If the applicant can demonstrate to the satisfaction of Customs that 
he regularly employs at least one individual broker in a larger geo- 
graphical area in which the district is located and that adequate proce- 
dures exist for that individual broker to exercise responsible 
supervision and control over the customs business conducted in the dis- 
trict, Customs may waive the requirement for an individual broker in 
that district. A request for a waiver, supported by information on the 
volume and type of customs business conducted, or planned to be con- 
ducted, and supported by evidence demonstrating that the applicant is 
able to exercise responsible supervision and control through the indi- 
vidual broker employed in the larger geographical area, must be sent to 
the port director in the district in which the waiver is sought. The port 
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director will review the request for a waiver and make recommenda- 
tions which will be sent to the Office of Field Operations, Customs 
Headquarters, for review and decision. A written decision on the waiver 
request will be issued by the Office of Field Operations and, if the waiver 
is granted, the decision letter will specify the region covered by the 
waiver. 


DECISION ON PERMIT 


The port director who receives the application will issue a written de- 
cision on the permit application and will issue the permit if the appli- 
cant meets all applicable requirements. If the port director is of the 
opinion that the permit should not be issued, he will submit his written 
reasons for that opinion to the Office of Field Operations, Customs 
Headquarters, for appropriate instructions on whether to grant or deny 
the permit. Each port director will maintain and make available to the 
public an alphabetical list of brokers permitted through his port. 


NATIONAL PERMIT 


Abroker who has a district permit may apply for anational permit for 
the purpose of transacting customs business in any circumstance for 
which a national permit is authorized (see discussion above). An ap- 
plication for a national permit must be in the form ofa letter addressed 
to the Office of Field Operations, U.S. Customs Service, Washington, DC 
20229, and must: 


¢ Identify the applicant’s broker license number and date of is- 
suance; 
Set forth the address and telephone number of the office desig- 
nated by the applicant as the office of record for purposes of 
administration of the provisions Part 111 regarding all activi- 
ties of the applicant conducted under the national permit. 
That office will be noted in the national permit when issued; 
Set forth the name, broker license number, office address, and 
telephone number of the individual broker who will exercise 
responsible supervision and control over the activities of the 
applicant conducted under the national permit; and 
Attach a receipt or other evidence showing that the fees speci- 
fied in §§ 111.96(b) and (c) have been paid at the port through 
which the applicant’s broker license was delivered. 


REVIEW OF PERMIT DENIAL 


Upon the denial of an application for a permit under this section, the 
applicant may file with the Assistant Commissioner, in writing, a re- 
quest that further opportunity be given for the presentation of informa- 
tion or arguments in support of the application by personal 
appearance, or in writing, or both. This request must be received by the 
Assistant Commissioner within 60 calendar days of the denial. 

Upon a decision of the Assistant Commissioner affirming the denial 
of an application for a permit under this section, the applicant may ap- 
peal the decision to the Court of International Trade, provided that the 
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appeal action is commenced within 60 calendar days after the date of 
entry of the Assistant Commissioner’s decision. 


DUTIES AND RESPONSIBILITIES OF CUSTOMS BROKERS 
(19 CFR Part 111, Suppart C) 
RECORD OF TRANSACTIONS 
A broker must keep current in a correct, orderly, and itemized man- 
ner records of account reflecting all his financial transactions as a bro- 
ker. He must keep and maintain on file copies of all his correspondence 
and other records relating to his customs business and must comply 
with the provisions of 19 CFR parts 111 and 163 when maintaining re- 
cords that reflect on his transactions as a broker. 
Each broker must designate a knowledgeable company employee to 
be the contact for Customs for broker-wide customs business and finan- 
cial recordkeeping requirements. 


RETENTION OF RECORDS 

Records must be retained by a broker within the broker district that 
covers the Customs port to which they relate unless the broker chooses 
to consolidate records at one or more other locations and provides ad- 
vance notice of that consolidation to Customs. 

The records required to be retained by a broker, other than powers of 
attorney, must be retained for at least 5 years after the date of entry. 
Powers of attorney must be retained until revoked, and revoked powers 


of attorney and letters of revocation must be retained for 5 years after 
the date of revocation or for 5 years after the date the client ceases to be 
an “active client” as defined in 19 CFR § 111.29(b)(2)(ii), whichever pe- 
riod is later. When merchandise is withdrawn from a bonded ware- 
house, records relating to the withdrawal must be retained for 5 years 
from the date of withdrawal of the last merchandise withdrawn under 
the entry. 


CONSOLIDATED RECORDS 


Subject to the requirements outlined below and except when a re- 
striction applies under 19 CFR §163.5(b), the option of maintaining re- 
cords on a consolidated system basis is available to brokers who have 
been granted permits to do business in more than one district. 

If consolidated storage is desired by the broker, he must submit a 
written notice addressed to the Director, Regulatory Audit Division, 
U.S. Customs Service, 909 S.E. First Avenue, Miami, Florida 33131. The 
written notice must include: 


* Each address at which the broker intends to maintain the con- 
solidated records. Each such location must be within a district 
where the broker has been granted a permit; 

A detailed statement describing all the records to be main- 
tained at each consolidated location, the methodology of re- 
cord maintenance, a description of any automated data 


rocessing to be applied, and a list of all the broker’s customs 
usiness activity locations; and 
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An agreement that there will be no change in the records, the 
manner of recordkeeping, or the location at which they will be 
maintained, unless the Director, Regulatory Audit Division, 
in Miami is first notified. 


RECORDS CONFIDENTIAL 


The records referred to in part 111 and pertaining to the business of 
the clients serviced by the broker are to be considered confidential, and 
the broker must not disclose their contents or any information con- 
nected with the records to any persons other than those clients, their 
surety on a particular entry, and the Field Director, Regulatory Audit 
Division, the special agent in charge, the port director, or other duly ac- 
credited officers or agents of the United States, except on subpoena by a 
court of competent jurisdiction. 


RECORDS Must BE AVAILABLE 


During the period of retention, the broker must maintain the records 
referred to in part 111 in such amanner that they may readily be exami- 
ned. Records required to be made or maintained under the provisions of 
part 111 must be made available upon reasonable notice for inspection, 
copying, reproduction or other official use by Customs regulatory audi- 
tors or special agents or other authorized Customs officers within the 
prescribed period of retention or within any longer period of time dur- 
ing which they remain in the possession of the broker. Records subject 
to the requirements of part 163 must be made available to Customs in 
accordance with the provisions of that part. 

Except in accordance with the provisions of part 163, a broker must 
not refuse access to, conceal, remove, or destroy the whole or any part of 
any record relating to his transactions as a broker which is being 
sought, or which the broker has reasonable grounds to believe may be 
sought, by the Treasury Department or any representative of the Trea- 
sury Department, nor may he otherwise interfere, or attempt to inter- 
fere, with any proper and lawful efforts to procure or reproduce 
information contained in those records. 

The Field Director, Regulatory Audit Division, will make any audit or 
inspection of the records required to be kept and maintained by a bro- 
ker as may be necessary to enable the port director and other proper of- 
ficials of the Treasury Department to determine whether or not the 
broker is complying with the requirements of part 111. 


RESPONSIBLE SUPERVISION 


Every individual broker operating as a sole proprietor and every li- 
censed member of a partnership that is a broker and every licensed offi- 
cer of an association or corporation that is a broker must exercise 
responsible supervision and control over the transaction of the customs 


business of the sole proprietorship, partnership, association, or corpo- 
ration. 
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EMPLOYEE INFORMATION 


Each broker must submit, in writing, to the director of each port at 
which the broker intends to transact customs business, a list of the 
names of persons currently employed by the broker at that port. The list 
of employees must be submitted upon issuance of a permit for an addi- 
tional district, or upon the opening of an office at a port within a district 
for which the broker already has a permit, and before the broker begins 
to transact customs business as a broker at the port. For each employee, 
the broker also must provide the social security number, date and place 
of birth, current home address, last prior home address, and, if the em- 
ployee has been employed by the broker for less than 3 years, the name 
and address of each former employer and dates of employment for the 
3-year period preceding current employment with the broker. After the 
initial submission, an updated list, setting forth the name, social securi- 
ty number, date and place of birth, and current home address of each 
current employee, must be submitted with the triennial status report 
required by § 111.30(d). 

In the case of a new employee, the broker must submit to the port di- 
rector the required written information within 10 calendar days after 
the new employee has been employed by the broker for 30 consecutive 
days. 

Within 30 calendar days after the termination of employment of any 
person employed longer than 30 consecutive days, the broker must sub- 


mit the name of the terminated employee, in writing, to the director of 
the port at which the person was employed. 

Notwithstanding a broker’s responsibility for providing the required 
information, in the absence of culpability by the broker, Customs will 
not hold him responsible for the accuracy of any information that is 
provided to the broker by the employee. 


TERMINATION OF QUALIFYING MEMBER OR OFFICER 


In the case of an individual broker who is a qualifying member of a 
partnership or who is a qualifying officer of an association or corpora- 
tion that individual broker must immediately provide written notice to 
the Assistant Commissioner when his employment as a qualifying 
member or officer terminates and must send acopy of the written notice 
to the director of each port through which a permit has been granted to 
the partnership, association, or corporation. 


CHANGE IN OWNERSHIP 


Ifthe ownership ofa broker changes and ownership shares in the bro- 
ker are not publicly traded, the broker must immediately provide writ- 
ten notice of that fact to the Assistant Commissioner and must send a 
copy of the written notice to the director of each port through which a 
permit has been granted to the broker. When a change in ownership re- 
sults in the addition of a new principal to the organization, and whether 
or not ownership shares in the broker are publicly traded, Customs re- 
serves the right to conduct a background investigation on the new prin- 
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cipal. The port director will notify the broker if Customs objects to the 
new principal, and the broker will be given a reasonable period of time 
to remedy the situation. If the investigation uncovers information 
which would have been the basis for a denial of an application for a bro- 
ker’s license and the principal’s interest in the broker is not terminated 
to the satisfaction of the port director, suspension or revocation pro- 
ceedings may be initiated under 19 CFR part 111, subpart D. For pur- 
poses of this paragraph, a “principal” means any person having at least 
a5 percent capital, beneficiary or other direct or indirect interest in the 
business of a broker. 


DILIGENCE IN CORRESPONDENCE AND PAYING MONIES 


Each broker must exercise due diligence in making financial settle- 
ments, in answering correspondence, and in preparing or assisting in 
the preparation and filing of records relating to any customs business 
matter handled by him as a broker. Payment of duty, tax, or other debt 
or obligation owing to the Government for which the broker is respon- 
sible, or for which the broker has received payment from a client, must 
be made to the Government on or before the date that payment is due. 
Payments received by a broker from a client after the due date must be 
transmitted to the Government within 5 working days from receipt by 
the broker. Each broker must provide a written statement to a client ac- 
counting for funds received for the client from the Government, or re- 
ceived from a client where no payment to the Government has been 
made, or received from a client in excess of the Governmental or other 
charges properly payable as part of the client’s customs business, with- 
in 60 calendar days of receipt. No written statement is required if there 
is actual payment of the funds by a broker. 


All brokers must provide their clients with the following written noti- 
fication: 


“If you are the importer of record, payment to the broker will not re- 
lieve you of liability for Customs charges (duties, taxes, or other 
debts owed Customs) in the event the charges are not paid by the bro- 
ker. Therefore, if you pay by check, Customs charges may be paid 
with a separate check payable to the “U.S. Customs Service” which 
will be delivered to Customs by the broker.” 


The written notification set forth above must be provided by brokers 
as follows: 


¢ On, or attached to, any power of attorney provided by the bro- 


ker to a client for execution on or after September 27, 1982; 
and 


To each active client no later than February 28, 1983, and at 
least once at any time within each 12-month period after that 
date. An active client means a client from whom a broker has 
obtained a power of attorney and for whom the broker has 
transacted customs business on at least two occasions within 
the 12-month period preceding notification. 
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NOTIFICATION OF CHANGE OF BUSINESS ADDRESS, ORGANIZATION, 
NAME, OR LOCATION OF BUSINESS RECORDS; STATUS REPORT; 
TERMINATION OF BROKERAGE BUSINESS 


When a broker changes his business address, he must immediately 
give written notice of his new address to each director of a port that is 
affected by the change of address. In addition, if an individual broker is 
not actively engaged in transacting business as a broker and changes 
his non-business mailing address, he must give written notice of the 
new address in the required triennial status report. 

A partnership, association, or corporation broker must immediately 
provide written notice of any of the following to the director of each port 
through which it has been granted a permit: 


The date on which a licensed member or officer ceases to be the 
qualifying member or officer for purposes of § 111.11(b) or 
(c)(2), and the name of the broker who will succeed as the qual- 
ifying member or officer; and 

Any change in the Articles of Agreement, Charter, or Articles 
of Incorporation relating to the transaction of customs busi- 
ness, or any other change in the legal nature of the organiza- 
tion (for example, conversion of a general partnership to a 
limited partnership, merger with another organization, di- 


vestiture ofa part of the organization, or entry into bankrupt- 
cy protection). 


A broker who changes his name, or who proposes to operate under a 


trade or fictitious name in one or more States within the district in 
which he has been granted a permit and is authorized by State law to do 
so, must submit to the Office of Field Operations, U.S. Customs Service, 
Washington, DC 20229, evidence of his authority to use that name. The 
name must not be used until the approval of Headquarters has been re- 
ceived. In the case of a trade or fictitious name, the broker must affix his 
own name in conjunction with each signature of the trade or fictitious 
name when signing customs documents. 

Each broker must file a written status report with Customs on Febru- 
ary 1, 1985, and on February 1 of each third year after that date. The 
report must be accompanied by the fee prescribed in § 111.96(d) and 
must be addressed to the director of the port through which the license 
was delivered to the licensee. A report received during the month of Feb- 
ruary will be considered filed timely. No form or particular format is re- 
quired. 

Each individual broker must state in the required triennial status re- 
port whether he is actively engaged in transacting business as a broker. 
If he is so actively engaged, he must also: 


¢ State the name under which, and the address at which, his 
business is conducted if he is a sole proprietor; 
State the name and address of his employer if he is employed 
by another broker, unless his employer is a partnership, asso- 


ciation or corporation broker for which he is a qualifying 
member or officer; and 
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State whether or not he still meets the applicable require- 
ments of § 111.11 and § 111.19 and has not engaged in any 
conduct that could constitute grounds for suspension or revo- 
cation under § 111.53. 


Each corporation, partnership or association broker must state in 
the required triennial report the name under which its business as a 
broker is being transacted, its business address, the name and address 
of each licensed member of the partnership or licensed officer of the as- 
sociation or corporation who qualifies it for a license, and whether it is 
actively engaged in transacting business as a broker, and the report 
must be signed by a licensed member or officer. 

If a broker fails to file the required triennial report by March 1 of the 
reporting year, the broker’s license is suspended by operation of law on 
that date. By March 31 of the reporting year, the port director will trans- 
mit written notice of the suspension to the broker by certified mail, re- 
turn receipt requested, at the address reflected in Customs records. If 
the broker files the required report and pays the required fee within 60 
calendar days of the date of the notice of suspension, the license will be 
reinstated. If the broker does not file the required report within that 
60-day period, the broker’s license is revoked by operation of law with- 
out prejudice to the filing of an application for a new license. Notice of 
the revocation will be published in the Customs Bulletin. 

Upon the permanent termination of a brokerage business, written 
notification of the name and address of the party having legal custody of 
the brokerage business records must be provided to the director of each 
port where the broker was transacting business within each district for 
which a permit has been issued to the broker. That notification will be 
the responsibility of: 


The individual broker, upon the permanent termination of his 
brokerage business; 

Each member of a partnership who holds an individual bro- 
ker’s license, upon the permanent termination of a partner- 
ship brokerage business; or 

Each association or corporate officer who holds an individual 
broker’s license, upon the permanent termination of an asso- 
ciation or corporate brokerage business. 


CONFLICT OF INTEREST 

A broker who was formerly an officer or employee in U.S. Govern- 
ment service must not represent a client before the Treasury Depart- 
ment or any representative of the Treasury Department in any matter 
to which the broker gave personal consideration or gained knowledge of 
the facts while in U.S. Government service, except as provided in 
18 U.S.C. 207. 

A broker must not knowingly assist, accept assistance from, or share 
fees with a person who has been employed by aclient in a matter pend- 
ing before the Treasury Department or any representative of the Trea- 
sury Department to which matter that person gave personal 





168 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 25, JUNE 21, 2000 


consideration or gained personal knowledge of the facts or issues of the 
matter while in U.S. Government service. 

A broker who is an importer himself must not act as broker for an im- 
porter who imports merchandise of the same general character as that 
imported by the broker unless the client has full knowledge of the facts. 
The same restriction will apply if a broker’s employee is an importer. 


FALSE INFORMATION 


Abroker must not file or procure or assist in the filing of any claim, or 
of any document, affidavit, or other papers, known by such broker to be 
false. In addition, a broker must not knowingly give, or solicit or pro- 
cure the giving of, any false or misleading information or testimony in 
any matter pending before the Treasury Department or any represen- 
tative of the Treasury Department. 


GOVERNMENT RECORDS 


A broker must not procure or attempt to procure, directly or indirect- 
ly, information from Government records or other Government sources 
of any kind to which access is not granted by proper authority. 


UNDUE INFLUENCE UPON TREASURY DEPARTMENT EMPLOYEES 


A broker must not influence or attempt to influence the conduct of 
any representative of the Treasury Department in any matter pending 
before the Treasury Department or any representative of the Treasury 


Department by the use of duress or athreat or false accusation, or by the 
offer of any special inducement or promise of advantage, or by bestow- 
ing any gift or favor or other thing of value. 


ACCEPTANCE OF FEES FROM ATTORNEYS 


With respect to customs transactions, a broker must not demand or 
accept from any attorney (whether directly or indirectly, including, for 
example, from a client as a part of any arrangement with an attorney) 
on account of any case litigated in any court of law or on account of any 
other legal service rendered by an attorney any fee or remuneration in 
excess of an amount measured by or commensurate with the time, effort 
and skill expended by the broker in performing his services. 


RELATIONS WITH UNLICENSED PERSONS 


When a broker is employed for the transaction of customs business by 
an unlicensed person who is not the actual importer, the broker must 
transmit to the actual importer either a copy of his bill for services ren- 
dered or a copy of the entry, unless the merchandise was purchased on a 
delivered duty-paid basis or unless the importer has in writing waived 
transmittal of the copy of the entry or bill for services rendered. 

Except as provided below, a broker must not enter into any agree- 
ment with an unlicensed person to transact customs business for others 
in such manner that the fees or other benefits resulting from the ser- 
vices rendered for others inure to the benefit of the unlicensed person. 
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A broker may compensate a freight forwarder for referring broker- 
age business, subject to the following conditions: 


¢ Theimporter or other party in interest is notified in advance 
by the forwarder or broker of the name of the broker selected 
by the forwarder for the handling of his Customs transactions; 
The broker transmits directly to the importer or other party 
in interest: 
¢ A true copy of his brokerage charges if the fees and 
charges are to be collected by or through the forwarder, 
unless this requirement is waived in writing by the im- 
porter or other party in interest; or 
A statement of his brokerage charges and an itemized list 
of any charges to be collected for the account of the freight 
forwarder if the fees and charges are to be collected by or 
through the broker; 
No part of the agreement of compensation between the broker 
and the forwarder, nor any action taken pursuant to the agree- 
ment, forbids or prevents direct communication between the 
importer or other party in interest and the broker; and 
In making the agreement and in all actions taken pursuant to 
the agreement, the broker remains subject to all other provi- 
sions of this part. 
MISUSE OF LICENSE OR PERMIT 
A broker must not allow his license, permit or name to be used by or 
for any unlicensed person (including a broker whose license or permit is 
under suspension), other than his own employees authorized to act for 
him, in the solicitation, promotion or performance of any customs busi- 
ness or transaction. 


FALSE REPRESENTATION TO PROCURE EMPLOYMENT 
A broker must not knowingly use false or misleading representations 
to procure employment in any customs matter. In addition, a broker 
must not represent to a client or prospective client that he can obtain 


any favors from the Treasury Department or any representative of the 
Treasury Department. 


ADVICE TO CLIENT 

A broker must not withhold information relative to any customs 
business from a client who is entitled to the information. Moreover, a 
broker must exercise due diligence to ascertain the correctness of any 
information which he imparts to a client, and he must not knowingly 
impart to a client false information relative to any customs business. 

If a broker knows that a client has not complied with the law or has 
made an error in, or omission from, any document, affidavit, or other 
paper which the law requires the client to execute, he must advise the 
client promptly of that noncompliance, error, or omission. 

A broker must not knowingly suggest to a client or prospective client 


any illegal plan for evading payment of any duty, tax, or other debt or 
obligation owing to the U.S. Government. 
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PROTESTS 


A broker must not act on behalf of any person, or attempt to repre- 
sent any person, regarding any protest unless he is authorized to do so 
in accordance with 19 CFR part 174. 


ENDORSEMENT OF CHECKS 


A broker must not endorse or accept, without authority of his client, 
any U.S. Government draft, check, or warrant drawn to the order of the 
client. 


RELATIONS WITH PERSON WHO IS NOTORIOUSLY DISREPUTABLE 
OR WHOSE LICENSE IS UNDER SUSPENSION, CANCELED “WITH 
PREJUDICE,” OR REVOKED 


A broker must not knowingly and directly or indirectly: 


* Accept employment to effect a Customs transaction as asso- 
ciate, correspondent, officer, employee, agent, or subagent 
from any person who is notoriously disreputable or whose 
broker license was revoked for any cause or is under suspen- 
sion or was cancelled “with prejudice;” 

Assist in the furtherance of any customs business or transac- 
tions of any person described above; 


Employ, or accept assistance in the furtherance of any cus- 
toms business or transactions from, any person described 
above, without the approval of the Assistant Commissioner; 


Share fees with any person described above; or 


Permit any person described above to participate, directly or 
indirectly and whether through ownership or otherwise, in 
the promotion, control, or direction of the business of the bro- 
ker. 


However, nothing prohibits a broker from transacting customs busi- 
ness on behalf of a bona fide importer or exporter who may be notori- 
ously disreputable or whose broker license is under suspension or was 
cancelled “with prejudice” or revoked. 


REVOCATION BY OPERATION OF LAW 


License. Ifa broker that is a partnership, association, or corporation 
fails to have, during any continuous period of 120 days, at least one 
member of the partnership or at least one officer of the association or 
corporation who holds a valid individual broker’s license, that failure 
will, in addition to any other sanction that may be imposed under Part 
111, result in the revocation by operation of law of the license and any 
permits issued to the partnership, association, or corporation. The As- 
sistant Commissioner or his designee will notify the broker in writing of 
an impending revocation by operation of law 30 calendar days before 
the revocation is due to occur. 

Permit. If a broker who has been granted a permit for an additional 
district fails, for any continuous period of 180 days, to employ within 
that district (or region, as defined above, if an exception has been 
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granted pursuant to § 111.19(d)) at least one person who holds a valid 
individual broker’s license, that failure will, in addition to any other 
sanction that may be imposed under Part 111, result in the revocation 
of the permit by operation of law. 

If the license or an additional permit of a partnership, association, or 
corporation is revoked by operation of law under either of the foregoing 
paragraphs, the Assistant Commissioner or his designee will notify the 
organization of the revocation. If an additional permit of an individual 
broker is revoked by operation of law, the Assistant Commissioner or 
his designee will notify the broker. Notice of any revocation under this 
section will be published in the Customs Bulletin. 

Notwithstanding the operation of the above paragraphs, each broker 
still has acontinuing obligation to exercise responsible supervision and 
control over the conduct of its brokerage business and to otherwise 
comply with the provisions of this part. Any failure on the part of a bro- 
ker to meet that continuing obligation during the 120 or 180-day period 
referred to above, or during any shorter period of time, may result in the 
initiation of suspension or revocation proceedings or the assessment of 
a monetary penalty. 


CANCELLATION, SUSPENSION, OR REVOCATION OF LICENSE OR PERMIT, 
AND MONETARY PENALTY IN LIEU OF SUSPENSION OR REVOCATION 
(19 CFR Part 111, SUBPART D) 


GENERAL 
Subpart D of Part 111 sets forth provisions relating to cancellation, 


suspension, or revocation of a license or a permit, or assessment of a 
monetary penalty in lieu of suspension or revocation, under section 
641(d)(2)(B), Tariff Act of 1930, as amended (19 U.S.C. 1641(d)(2)(B)). 
The provisions relating to assessment of a monetary penalty under sec- 
tions 641(b)(6) and (d)(2)(A), Tariff Act of 1930, as amended (19 U.S.C. 
1641(b)(6) and (d)(2)(A)), are set forth in subpart E of Part 111. 


CANCELLATION OF LICENSE OR PERMIT 
WITHOUT PREJUDICE 

The Assistant Commissioner may cancel a broker’s license or permit 
“without prejudice” upon written application by the broker if the Assis- 
tant Commissioner determines that the application for cancellation 
was not made in order to avoid proceedings for the suspension or revo- 
cation of the license or permit. If the Assistant Commissioner deter- 
mines that the application for cancellation was made in order to avoid 
those proceedings, he may cancel the license or permit “without preju- 
dice” only with authorization from the Secretary of the Treasury. 


WITH PREJUDICE 
The Assistant Commissioner may cancel a broker’s license or permit 
“with prejudice” when specifically requested to do so by the broker. The 
effect of a cancellation “with prejudice” is in all respects the same as if 
the license or permit had been revoked for cause by the Secretary except 
that it will not give rise to a right of appeal. 
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VOLUNTARY SUSPENSION OF LICENSE OR PERMIT 


The Assistant Commissioner may accept a broker’s written volun- 
tary offer of suspension of the broker’s license or permit for a specific 
period of time under any terms and conditions to which the parties may 
agree. 


GROUNDS FoR SUSPENSION OR REVOCATION OF LICENSE OR PERMIT 


The appropriate Customs officer may initiate proceedings for the 
suspension, for a specific period of time, or revocation of the license or 
permit of any broker for any of the following reasons: 


¢ Thebroker has made or caused to be made in any application 

for any license or permit under Part 111, or report filed with 

Customs, any statement which was, at the time and in light of 

the circumstances under which it was made, false or mislead- 

ing with respect to any material fact, or has omitted to state in 

any — or report any material fact which was re- 

quired; 

The broker has been convicted, at any time after the filing of 

an application for a license, of any felony or misdemeanor 

whieh 

¢ Involved the importation or exportation of merchandise; 

¢  Arose out of the conduct of customs business; or 

¢ Involved larceny, theft, robbery, extortion, forgery, coun- 
terfeiting, fraudulent concealment, embezzlement, 
fraudulent conversion, or misappropriation of funds; 


The broker has violated any provision of any law enforced by 
Customs or the rules or regulations issued under any provi- 
sion of any law enforced by Customs; 

The broker has counseled, commanded, induced, procured, or 
knowingly aided or abetted the violations by any other person 
of any provision of any law enforced by Customs or the rules or 
regulations issued under any provision of any law enforced by 
Customs; 

The broker has knowingly employed, or continues to employ, 
any person who has been convicted of a felony, without written 
approval of that employment from the Assistant Commission- 
er; 

The broker has, in the course of customs business, with intent 
to defraud, in any manner willfully and knowingly deceived, 
misled or threatened any client or prospective client; or 

The broker no longer meets the license or permit application 
requirements of 19 CFR § 111.11 and § 111.19. 


INVESTIGATION OF COMPLAINTS 
Every complaint or charge against a broker which may be the basis 
for disciplinary action will be forwarded for investigation to the special 
agent in charge of the area in which the broker is located. The special 
agent in charge will submit a report on the investigation to the director 
of the port and send a copy of it to the Assistant Commissioner. 





U.S. CUSTOMS SERVICE 


REVIEW OF REPORT ON INVESTIGATION 
The port director will review the report of investigation to determine 
if there is sufficient basis to recommend that charges be preferred 
against the broker. He will then submit his recommendation with sup- 
porting reasons to the Assistant Commissioner for final determination 


together with a proposed statement of charges when recommending 
that charges be preferred. 


DETERMINATION BY ASSISTANT COMMISSIONER 


The Assistant Commissioner will make a determination on whether 
or not charges should be preferred, and he will notify the port director of 
his decision. 


DISCIPLINARY PROCEEDINGS 
CONTENT OF STATEMENT OF CHARGES 


Any statement of charges must give a plain and concise, but not nec- 
essarily detailed, description of the facts claimed to constitute grounds 
for suspension or revocation of the license or permit. The statement of 
charges also must specify the sanction being proposed (that is, suspen- 
sion of the license or permit or revocation of the license or permit), 
However, if a suspension is proposed the charges need not state a specif- 
ic period of time for which suspension is proposed. A statement of 
charges which fairly informs the broker of the charges against him so 
that he is able to prepare his response will be deemed sufficient. Differ- 
ent means by which a purpose might have been accomplished, or differ- 
ent intents with which acts might have been done, so as to constitute 
grounds for suspension or revocation of the license may be alleged in 
the alternative under a single count in the statement of charges. 


PRELIMINARY PROCEEDINGS 
The port director will advise the broker of his opportunity to partici- 
pate in preliminary proceedings with an opportunity to avoid formal 
proceedings against his license or permit. 
The port director will serve upon the broker written notice that: 


¢ Transmits a copy of the proposed statement of charges; 
° — the broker that formal proceedings are available to 
im; 

Informs the broker that sections 554 and 558, Title 5, United 
States Code, will be applicable if formal proceedings are neces- 
sary; 
Invites the broker to show cause why formal proceedings 
should not be instituted; 
Informs the broker that he may make submissions and dem- 
onstrations of the character contemplated by the cited statu- 
tory provisions; 
Invites any negotiation for settlement of the complaint or 
charge that the broker deems it desirable to enter into; 
Advises the broker of his right to be represented by counsel; 
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Specifies the place where the broker may respond in writing; 
and 

Advises the broker that the response must be received within 
30 calendar days of the date of the notice. 


REQUEST FOR ADDITIONAL INFORMATION 


If, in order to prepare his response, the broker desires additional in- 
formation as to the time and place of the alleged misconduct, or the 
means by which it was committed, or any other more specific informa- 
tion concerning the alleged misconduct, he may request that informa- 
tion in writing. The broker’s request must set forth in what respect the 
proposed statement of charges leaves him in doubt and must describe 
the particular language of the proposed statement of charges as to 
which additional information is needed. If in the opinion of the port di- 
rector that information is reasonably necessary to enable the broker to 
prepare his response, he will furnish the broker with that information. 


DECISION ON PRELIMINARY PROCEEDINGS 


The port director will prepare a summary of any oral presentations 
made by the broker or his attorney and forward it to the Assistant Com- 
missioner together with a copy of each paper filed by the broker. The 
port director will also give to the Assistant Commissioner his recom- 
mendation on action to be taken as a result of the preliminary proceed- 
ings. If the Assistant Commissioner determines that the broker has 
satisfactorily responded to the proposed charges and that further pro- 
ceedings are not warranted, he will so inform the port director who will 
notify the broker. 

If no response is filed by the broker or if the Assistant Commissioner 
determines that the broker has not satisfactorily responded to all of the 
proposed charges, he will advise the port director of that fact and 
instruct him to prepare, sign, and serve a notice of charges and the 
statement of charges. If one or more of the charges in the proposed 
statement of charges was satisfactorily answered by the broker in the 
preliminary proceedings, the Assistant Commissioner will instruct the 
port director to omit those charges from the statement of charges. 


CONTENTS OF NOTICE OF CHARGES 
The notice of charges must inform the broker that: 
* Sections 554 and 558, Title 5, United States Code, are applica- 
ble to the formal proceedings; 
The broker may be represented by counsel; 
The broker will have the right to cross-examine witnesses; 


Within 10 calendar days after service of this notice, the broker 
will be notified of the time and place of a hearing on the 
charges; and 

Prior to the hearing on the charges, the broker may file, in du- 
plicate with the port director, a verified answer to the charges. 
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SERVICE OF NOTICE AND STATEMENT OF CHARGES 


The port director will serve the notice of charges and the statement of 
charges against an individual broker as follows: 


¢ By delivery to the broker personally; 

¢ By certified mail addressed to the broker, with demand for a 
return card signed solely by the addressee; 
By any other means which the broker may have authorized in 
a written communication to the port director; or 
If attempts to serve the broker by the methods prescribed 
above are unsuccessful, the port director may serve the notice 


and statement by leaving them with the person in charge of 
the broker’s office. 


The port director will serve the notice of charges and the statement of 


charges against a partnership, association, or corporation bro- 
ker as follows: 


¢ By delivery to any member of the partnership personally or to 
any officer of the association or corporation personally; 
By certified mail addressed to any member of the partnership 
or to any officer of the association or corporation, with de- 
mand for a return card signed solely by the addressee; 
By any other means which the broker may have authorized in 
a written communication to the port director; or 
If attempts to serve the broker by the methods prescribed 
above are unsuccessful, the port director may serve the notice 


and statement by leaving them with the person in charge of 
the broker’s office. 


When the notice and statement of charges are served by certified 


mail, the receipt of the return card duly signed will be satisfactory evi- 
dence of service. 


SERVICE OF NOTICE OF HEARING AND OTHER PAPERS 

After service of the notice and statement of charges, the port director 
will serve upon the broker and his attorney if known, by one of the 
methods described above or by ordinary mail, a written notice of the 
time and place of the hearing. The hearing will be scheduled to take 
place within 30 calendar days after service of the notice of hearing. 

Other papers relating to the hearing may be served by one of the 
methods described above or by ordinary mail or upon the broker’s at- 
torney. 


EXTENSION OF TIME FOR HEARING 
If the broker or his attorney requests in writing a delay in the hearing 
for good cause, the designated hearing officer may reschedule the hear- 
ing and in that case will notify the broker or his attorney in writing of 
the extension and the new time for the hearing. 


FAILURE TO APPEAR 


If the broker or his attorney fails to appear for a scheduled hearing, 
the designated hearing officer will proceed with the hearing as sched- 
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uled and will hear evidence submitted by the parties. The provisions of 
part 111 will apply as though the broker were present, and the Secre- 
tary of the Treasury may issue an order of suspension of the license or 
permit for a specified period of time or revocation of the license or per- 
mit, or assessment of a monetary penalty in lieu of suspension or revo- 
cation, if he finds that action to be in order. 


HEARING 


The hearing officer must be an administrative law judge appointed 
pursuant to 5 U.S.C. 3105. 

The broker or his attorney will have the right to examine all exhibits 
offered at the hearing and will have the right to cross-examine wit- 
nesses and to present witnesses who will be subject to cross-examina- 
tion by the Government representatives. 

Upon the written request of either party, the hearing officer may per- 
mit deposition upon oral or written interrogatories to be taken before 
any officer duly authorized to administer oaths for general purposes or 
in customs matters. The other party to the hearing will be given a rea- 
sonable time in which to prepare cross-interrogatories and, if the depo- 
sition is oral, will be permitted to cross-examine the witness. The 
deposition will become part of the hearing record. 

The port director will provide a competent reporter to make a record 
of the hearing. When the record of the hearing has been transcribed by 
the reporter, the port director will deliver a copy of the transcript of re- 


cord to the hearing officer, the broker and the Government representa- 
tive without charge. 

The Assistant Commissioner will designate one or more persons to 
represent the Government at the hearing. 


PROPOSED FINDINGS AND CONCLUSIONS 


The hearing officer will allow the parties a reasonable period of time 
after delivery of the transcript of record in which to submit proposed 
findings and conclusions and supporting reasons for the findings as 
contemplated by 5 U.S.C. 557(c). 


RECOMMENDED DECISION BY HEARING OFFICER 


After review of the proposed findings and conclusions submitted by 
the parties, the hearing officer will make his recommended decision in 
the case and certify the entire record to the Secretary of the Treasury. 
The hearing officer’s recommended decision must conform to the re- 
quirements of 5 U.S.C. 557. 


ADDITIONAL SUBMISSIONS 


Upon receipt of the record, the Secretary of the Treasury will afford 
the parties a reasonable opportunity to make any additional submis- 


sions that are permitted under 5 U.S.C. 557(c) or otherwise required by 
the circumstances of the case. 
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IMMATERIAL MISTAKES 
The Secretary of the Treasury will disregard an immaterial misno- 
mer of a third person, an immaterial mistake in the description of any 
person, thing, or place, or ownership of any property, any other immate- 
rial mistake in the statement of charges, or a failure to prove immateri- 
al allegations in the description of the broker’s conduct. 


DISMISSAL SUBJECT TO NEW PROCEEDINGS 


If the Secretary of the Treasury finds that the evidence produced at 
the hearing indicates that a proper disposition of the case cannot be 
made on the basis of the charges preferred, he may instruct the port di- 
rector to serve appropriate charges as a basis for new proceedings to be 
conducted in accordance with the procedures set forth in this subpart. 


DECISION AND NOTICE OF SUSPENSION OR 
REVOCATION OR MONETARY PENALTY 

If the Secretary of the Treasury finds that one or more of the charges 
in the statement of charges is not sufficiently proved, he may base a sus- 
pension, revocation, or monetary penalty action on any remaining 
charges if the facts alleged in the charges are established by the evi- 
dence. 

If the Secretary of the Treasury, in the exercise of his discretion and 
based solely on the record, issues an order suspending a broker’s license 
or permit for a specified period of time or revoking a broker’s license or 
permit or, except in acase described in § 111.53(b)(3), assessing a mone- 
tary penalty in lieu of suspension or revocation, the Assistant Commis- 
sioner will promptly provide written notification of the order to the 
broker and, unless an appeal from the Secretary’s order is filed by the 
broker, the Assistant Commissioner will publish a notice of the suspen- 
sion or revocation, or the assessment of a monetary penalty, in the Fed- 
eral Register and in the Customs Bulletin. 

If no appeal from the Secretary’s order is filed, an order of suspension 
or revocation or assessment ofa monetary penalty will become effective 
60 calendar days after issuance of written notification of the order un- 
less the Secretary finds that a more immediate effective date is in the 
national or public interest. 

If amonetary penalty is assessed and no appeal from the Secretary’s 
order is filed, payment of the penalty must be tendered within 60 calen- 
dar days after the effective date of the order, and, if payment is not ten- 
dered within that 60-day period, the license or permit of the broker will 
immediately be suspended until payment is made. 


APPEAL FROM THE SECRETARY’S DECISION 
An appeal from the order of the Secretary ofthe Treasury suspending 
or revoking a license or permit, or assessing a monetary penalty, may be 
filed by the broker in the Court of International Trade as provided in 
section 641(e), Tariff Act of 1930, as amended (19 U.S.C. 1641(e)). The 


commencement of those proceedings will, unless specifically ordered by 
the Court, operate as a stay of the Secretary’s order. 
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REOPENING THE CASE 


If no appeal is filed in accordance with the regulations, a person 
whose license or permit has been suspended or revoked, or against 
whom a monetary penalty has been assessed in lieu of suspension or re- 
vocation, may make written application in duplicate to the Assistant 
Commissioner to reopen the case and have the order of suspension or 
revocation or monetary penalty assessment set aside or modified on the 
ground that new evidence has been discovered or on the ground that im- 
portant evidence is now available which could not be produced at the 
original hearing by the exercise of due diligence. The application must 
set forth the precise character of the evidence to be relied upon and must 
state the reasons why the applicant was unable to produce it when the 
original charges were heard. 

The Assistant Commissioner will forward the application, together 
with his recommendation for action thereon, to the Secretary of the 
Treasury. The Secretary may grant or deny the application to reopen 
the case and may order the taking of additional testimony before the As- 
sistant Commissioner. The Assistant Commissioner will notify the ap- 
plicant of the Secretary’s decision. If the Secretary grants the 
application and orders a hearing, the Assistant Commissioner will set a 
time and place for the hearing and give due written notice of the hearing 
to the applicant. The procedures governing the new hearing and recom- 
mended decision of the hearing officer will be the same as those govern- 
ing the original proceeding. The original order of the Secretary will 
remain in effect pending conclusion of the new proceedings and is- 
suance of a new order. 


NOTICE OF VACATED OR MODIFIED ORDER 


Ifthe Secretary of the Treasury issues an order vacating or modifying 
an earlier order suspending or revoking a broker’s license or permit, or 
assessing a monetary penalty, the Assistant Commissioner will notify 
the broker in writing and will publish a notice of the new order in the 
Federal Register and in the Customs Bulletin. 


REPRIMANDS 


If a broker fails to observe and fulfill the duties and responsibilities of 
a broker as set forth in part 111 but that failure is not sufficiently seri- 
ous to warrant initiation of suspension or revocation proceedings, 
Headquarters, or the port director with the approval of Headquarters, 
may serve the broker with a written reprimand. The reprimand, and 
the facts on which it is based, may be considered in connection with any 


future disciplinary proceeding that may be instituted against the bro- 
ker in question. 


EMPLOYMENT OF BROKER WHO HAS LosT LICENSE 


Five years after the revocation or cancellation “with prejudice” of a 
license, the ex-broker may petition the Assistant Commissioner for au- 
thorization to assist, or accept employment with, a broker. The petition 
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will not be approved unless the Assistant Commissioner is satisfied that 
the petitioner has refrained from all activities described in § 111.42 and 
that the petitioner’s conduct has been exemplary during the period of 
disability. The Assistant Commissioner will also give consideration to 
the gravity of the misconduct which gave rise to the petitioner’s disabil- 
ity. In any case in which the misconduct led to pecuniary loss to the Gov- 
ernment or to any person, the Assistant Commissioner will also take 
into account whether the petitioner has made restitution of such loss. 


SETTLEMENT AND COMPROMISE 


The Assistant Commissioner, with the approval of the Secretary of 
the Treasury, may settle and compromise any disciplinary proceeding 
which has been instituted under subpart D of part 111 according to the 
terms and conditions agreed to by the parties including, but not limited 
to, the assessment ofa monetary penalty in lieu of any proposed suspen- 
sion or revocation of a broker’s license or permit. 


MONETARY PENALTY AND PAYMENT OF FEES 
(19 CFR Part 111, SUBPART E) 


PENALTIES 


GROUNDS FOR IMPOSITION OF A MONETARY PENALTY; 
MAXIMUM PENALTY 


Customs may assess a monetary penalty or penalties as follows: 


e In the case of a broker, in an amount not to exceed an aggre- 


gate of $30,000 for one or more of the reasons set forth in 
19 CFR §§ 111.53(a) through (f) other than those listed in 19 
CFR § 111.53(b)(3), and provided that no license or permit 
suspension or revocation proceeding has been instituted 
against the broker under subpart D of part 111 for any of the 
same reasons; or 

In the case of a person who is not a broker, in an amount not to 
exceed $10,000 for each transaction or violation referred to in 
§ 111.4 and in an amount not to exceed an aggregate of 
$30,000 for all those transactions or violations. 


NOTICE OF MONETARY PENALTY 


If assessment of a monetary penalty as described above is contem- 
plated, Customs will issue a written notice which advises the broker or 
other person of the allegations or complaints against him and explains 
that the broker or other person has a right to respond to the allegations 
or complaints in writing within 30 calendar days of the date of mailing 
of the notice. The port director has discretion to provide additional time 
for good cause. 


PETITION FOR RELIEF FROM MONETARY PENALTY 


A broker or other person who receives a notice issued of a monetary 
penalty may file a petition for relief from the monetary penalty in accor- 
dance with the procedures set forth in part 171 of this chapter. 
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DECISION ON MONETARY PENALTY 


Customs will follow the procedures set forth in 19 CFR part 171 in 
considering any petition for relief. After Customs has considered the al- 
legations or complaints set forth in the notice and any timely response 
made to the notice by the broker or other person, the Fines, Penalties, 
and Forfeitures Officer will issue a written decision to the broker or oth- 
er person setting forth the final determination and the findings of fact 
and conclusions of law on which the determination is based. If the final 
determination is that the broker or other person is liable for amonetary 
penalty, the broker or other person must pay the monetary penalty, or 
make arrangements for payment of the monetary penalty, within 
60 calendar days of the date of the written decision. If payment or ar- 
rangements for payment are not timely made, Customs will refer the 
matter to the Department of Justice for institution of appropriate judi- 
cial proceedings. 


SUPPLEMENTAL PETITION FOR RELIEF FROM MONETARY PENALTY 


A decision of the Fines, Penalties, and Forfeitures Officer with regard 
to any petition filed in accordance with 19 CFR part 171 may be the sub- 
ject of asupplemental petition for relief. Any supplemental petition also 
must be filed in accordance with the provisions of part 171. 


FEES 
LICENSE FEE; EXAMINATION FEE; FINGERPRINT FEE 


Each applicant for a broker’s license must pay a fee of $200 to defray 
the costs to Customs in processing the application. Each individual who 
intends to take the written examination provided for in § 111.13 must 
pay a $200 examination fee before taking the examination. An individu- 
al who submits an application for a license must also pay a fingerprint 
check and processing fee; the port director will inform the applicant of 
the current Federal Bureau of Investigation fee for conducting finger- 
print checks and the Customs fingerprint processing fee, the total of 
which must be paid to Customs before further processing of the applica- 
tion will occur. 


PERMIT FEE 


Each application for a permit pursuant to § 111.19, including an ap- 
plication for reinstatement ofa permit that was revoked by operation of 
law or otherwise, must be accompanied by a fee of $100 to defray the 
costs of processing the application. 


USER FEE 


Payment of an annual user fee of $125 is required for each permit, in- 
cluding a national permit, granted to an individual, partnership, associ- 
ation, or corporate broker. The user fee is payable when an initial 
district permit is issued concurrently with a license, or upon filing the 
application for the permit under § 111.19(b) or (f), and for each subse- 
quent calendar year at the port through which the broker was granted 
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the permit or at the port referred to in § 111.19(f)(4) in the case of a na- 
tional permit. The user fee must be paid by the due date as published 
annually in the Federal Register, and must be remitted in accordance 
with the procedures set forth in 19 CFR § 24.22(i). 

When a broker submits an application for a permit or is issued an ini- 
tial district permit under § 111.19, the full $125 user fee must be re- 
mitted with the application or when the initial district permit is issued, 
regardless of the point during the calendar year at which the applica- 
tion is submitted or the initial district permit is issued. If a broker fails 
to pay the annual user fee by the published due date, the appropriate 
port director will notify the broker in writing of the failure to pay and 
will revoke the permit to operate. The notice will constitute revocation 
of the permit. 


STATUS REPORT FEE 


The triennial status report required under § 111.30(d) must be ac- 
companied by a fee of $100 to defray the costs of administering the re- 
porting requirement. 


METHOD OF PAYMENT 


All prescribed fees must be paid by check or money order payable to 
the United States Customs Service. 


FEE SUMMARY CHART 
[Application fee  ti—i‘i«s | $ 200 
(Examination fee '$ 200 
| Fingerprint & processing fee _| *based on costs 
| Permit application fee — ~ | $ 100 per permit 
| Annual permit user fee — ~| $ 125 per permit 
| Status report fee |$ 100 every three years 
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NOTICE 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: March, 2000 


PRINTING NOTE 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs World Wide Web site 
(http://www.customs.gov) and is being distributed in a variety of for- 
mats. It was originally set up in Microsoft Word97°. Pagination and 
margins in downloaded versions may vary depending upon which word 
processor or printer you use. If you wish to maintain the original set- 
tings, you may wish to download the .pdf version, which can then be 
printed using the freely available Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The Value Branch, International Trade Compliance Division of the Office of 
Regulations and Rulings has prepared this publication on Proper Deductions 
for Freight and Other Costs from Customs Value as part of a series of in- 
formed compliance publications regarding the classification and valuation of im- 
ported merchandise. We sincerely hope that this material, together with seminars 
and increased access to Customs rulings, will help the trade community to im- 
prove, as smoothly as possible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain a ruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy,” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Under the authority of 19 U.S. Code §1500(a), it is Customs responsi- 
bility to fix the final appraisement of merchandise in accordance with 
19 U.S. Code §1401a. This occurs after the importer of record, using rea- 
sonable care, has filed the declared value with the U. S. Customs Service. 
Customs informed compliance publication “What Every Member of the 
Trade Community Should Know About: Customs Value” (Revised De- 
cember, 1999) discusses the methods of appraisement used in the 
United States. This publication concentrates on the treatment to be ac- 
corded to the following charges: freight, insurance and other costs inci- 
dent to international shipment; foreign inland freight; and post 
importation transportation costs. 

It has long been Customs position that the amount to be deducted 
from the price actually paid or payable for freight, insurance and other 
costs incident to the international shipment of merchandise, including 
foreign inland freight, are the actual, as opposed to estimated 
costs. The costs or charges for foreign inland freight may be deducted 
from the price actually paid or payable if they are included in the price 
actually paid or payable and they meet the relevant legal requirements. 
The costs or charges for post importation transportation may be ex- 
cluded from transaction value if they are identified separately from the 
price actually paid or payable. 

In order to remind the trade of this position, and to address recent 
trade inquiries regarding the Ocean Shipping and Reform Act 
(“OSRA,” see discussion below), Customs published a General Notice 
on the subject in the Customs Bulletin and Decisions (34 Customs Bulle- 
tin No.13, at 85, March 29, 2000, TD 00-20). 

This is not the first time that Customs has issued a General Notice on 
the subject of freight, insurance and other costs incident to internation- 
al shipment. On February 19, 1997, Customs issued a General Notice 
entitled “Actual Freight and Insurance Deduction” in Vol. 31, No. 8 of 
the Customs Bulletin and Decisions. The 1997 General Notice informed 
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the public that charges for freight, insurance and other costs incident to 
international shipment of merchandise, including foreign inland 
freight costs, which may be incurred from the country of exportation to 
the United States may be excluded from the price actually paid or pay- 
able and therefore not comprise part of the transaction value of the 
merchandise pursuant to § 402(b)(4)(A) of the Tariff Act of 1930, as 
amended by the Trade Agreements Act of 1979 (“TAA”; 19 U.S.C. 
§1401a(b)(4)(A)). It also informed the public that in order to be de- 
ducted, such costs must first comprise part of the price actually paid or 
payable and that the amount to be deducted from the price actually paid 
or payable for freight, insurance and other costs incident to the interna- 
tional shipment of merchandise, including foreign inland freight costs, 
are the actual, as opposed to the estimated, costs. Additionally, the 1997 
General Notice stated that, pursuant to 19 U.S.C. §1484(a)(1), the im- 
porter of record is required, using reasonable care, to make and com- 
plete entry by filing with Customs, among other things, the declared 
value of the merchandise. The importer of record’s declaration of a 
transaction value excluding an amount for freight/shipment charges 
based on estimated costs may constitute a failure to exercise reasonable 
care. 

In this area, Customs has consistently found that a majority of the 
problems experienced by the importer of record concern the procedures 
in accounting for the cost of freight, insurance and other costs incident 
to international shipment. These problems are now compounded with 
the recent passage of the Ocean Shipping and Reform Act (“OSRA”), 
which became effective on May 1, 1999. The OSRA, in part, provides for 
the confidential treatment of freight rates that can now be freely nego- 
tiated between shippers and shipping lines. With the passage of the 
OSRA a shipping line may now refuse to divulge its actual freight 
charge to a third party, such as a Customs broker, who may have an in- 
terest in the matter as a customer or competitor to the shipping line. 
With the enactment of OSRA, there now exists the potential for conflict 
between the confidential treatment of freight rates, which can now be 
freely negotiated between shippers and shipping lines, and the report- 
ing requirements of Customs and Census found in 13 U.S.C. §§ 301 and 
303. 

Under 13 U.S.C. §301, the Department of Commerce is required to 
compile and publish data on import charges. Under 13 U.S.C. §303, the 
Department of Treasury is charged with collecting the information re- 
quired by the Department of Commerce in preparing our nation’s trade 
statistics. Section 30.70, Commerce and Foreign Trade Regulations (15 
CFR §30.70), requires importers to report information for statistics on 
merchandise entering the U.S. on Customs entry documents such as 
Customs Form (“CF”) 7501, Entry Summary. The information re- 
quired for statistical purposes includes value, “in accordance with the 
definitions set forth in the Tariff Schedules of the United States Anno- 
tated (TSUSA) and sections 402 and 402a of the Tariff Act of 1930, as 
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amended.” Jd. 15 CFR §30.70. Thus, trade statistics, such as value, must 
be collected by Customs in a timely manner at the time of entry. While 
there may be a potential conflict between this law and OSRA, Customs 
cannot ignore its responsibilities specifically provided in 13 U.S.C. 
§303. 

Following the responsibilities imposed on Customs by the Customs 
Modernization Act or “Mod Act” (Title VI of the North American Free 
Trade Agreement Implementation Act [Pub. L. 103-182, 107 Stat. 
2057], December 8, 1993), this General Notice addresses all aspects of 
freight charges in order to provide the public with improved informa- 
tion concerning the trade community’s responsibilities and rights un- 
der the Customs laws. 


APPRAISEMENT STATUTORY AND REGULATORY REQUIREMENTS 
The preferred method of appraisement is transaction value which is 
defined by §402(b)(1) of the Tariff Act of 1930, as amended by the Trade 
Agreements Act of 1979 (“TAA”; 19 U.S.C. §1401a(b)) as “the price actu- 
ally paid or payable for the merchandise when sold for exportation to 
the United States ***” plus certain additions specified in 
§402(b)(1)(A) through (E) of the TAA. 


FREIGHT, INSURANCE AND 
OTHER CosTs INCIDENT TO INTERNATIONAL SHIPMENT 
The term “price actually paid or payable” is defined in § 402(b)(4)(A) 
of the TAA as: 


* * * the total payment (whether direct or indirect, and exclusive of 
any costs, charges, or expenses incurred for transportation, insur- 
ance, and related services incident to the international shipment of 
the merchandise from the country of exportation to the place of im- 
portation in the United States) made, or to be made, for imported 
merchandise by the buyer to, or for the benefit of, the seller. 
See also, §152.102(f), Customs Regulations (19 CFR §152.102(f)). The 
costs associated with freight and insurance are not the estimated costs, 
but the actual costs paid to the freight forwarder, transport company, 
etc. See, Headquarters Ruling Letter (“HRL’) 542206 dated March 23, 
1981, HRL 544538 dated December 17, 1982, and HRL 542467 dated 
August 13, 1981. However, in HRL 546226 dated March 25, 1996, Cus- 
toms determined that if the actual costs are not available or cannot be 
verified, costs for international transportation and insurance will not 
be excluded from transaction value. 


FOREIGN INLAND FREIGHT 
Customs’ regulations for foreign inland freight and other inland 
charges incident to the international shipment of merchandise are 
found in §152.103(a)(5), Customs Regulations (19 CFR 


§152.103(a)(5)), as amended in T.D. 84-235 (November 29, 1984), 
which states: 


(i) Ex-factory sales. If the price actually paid or payable by the 
buyer to the seller for the imported merchandise does not include a 
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charge for foreign inland freight and other charges for services in- 
cident to the international shipment of merchandise (an ex-factory 
price), those charges will not be added to the price. 

(ii) Sales other than ex-factory. As a general rule, in those situa- 
tions where the price actually paid or payable for imported mer- 
chandise includes a charge for foreign inland freight, whether or 
not itemized separately on the invoices or other commercial docu- 
ments, that charge will be part of the transaction value to the ex- 
tent included in the price. However, charges for foreign inland 
freight and other services incident to the shipment of the merchan- 
dise to the United States may be considered incident to the interna- 
tional shipment of that merchandise within the meaning of 
§152.102(f) ifthey are identified separately and they occur after the 
merchandise has been sold for export to the United States and 
placed with a carrier for through shipment to the United States. 

(iii) Evidence of sale for export ial placement for through ship- 
ment. A sale for export and placement for through shipment to the 
United States under paragraph (a)(5)(ii) of this section shall be es- 
tablished by means of a through bill of lading to be presented to the 
district director. Only in those situations ian it clearly would be 
impossible to ship merchandise on a through bill of lading (e.g., 
shipments via the seller’s own conveyance) will other documenta- 
tion satisfactory to the port director showing asale for export to the 
United States and placement for through shipment to the United 
States be accepted in lieu of a through Fill of lading. * * * 


The intent of 19 CFR §152.103(a)(5) is to permit foreign inland 
freight to be deducted from the price actually paid or payable where 
such charges are identified separately, and they occur after merchan- 
dise has been sold for export to the United States and placed with a car- 
rier for through shipment to the United States. To ensure that the 
above criteria has been met Customs mandated that a “through bill of 
lading” be presented. Additionally, it is Customs’ position that the 
amount of foreign inland freight which can be deducted is the “actual” 
freight paid to the freight forwarder, transport company, etc. See, HRL 
545173 dated September 19, 1994, and HRL 544581 dated February 25, 
1991, which provide that the actual amounts paid for foreign inland 
freight are deducted from the price actually paid or payable. 

The issue of foreign inland freight was addressed in All Channel 
Products vs. United States, 16 CIT 169, 787 FSupp. 1457 (1992), affd., 
All Channel Products vs. United States, 982 F.2d 513 (1992). In All 
Channel, the importer had not submitted a through bill of lading to Cus- 
toms. The Court of International Trade (“CIT”) held that the charges in 
question, foreign inland freight and related charges included in the CIF 
prices, did not “occur after the merchandise ha[d] been sold for export 
to the United States and placed with a carrier for through shipment to 
the United States”, as required by 19 CFR §152.103(a)(5)(iii). There- 
fore, Customs was correct in not deducting foreign-inland freight and 
related charges from the CIF prices. The Court of Appeals for the Feder- 
al Circuit (“CAFC”) affirmed the CIT decision indicating that the ap- 
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plication of 19 CFR §152.103(a)(5)(iii) to the transaction did not allow 
for a deduction for foreign inland freight. 


Post IMPORTATION TRANSPORTATION 
As regards costs that are incurred after the merchandise has been im- 
ported, §402(b)(3) of the TAA states, in pertinent part: 


The transaction value of imported merchandise does not include 
any of the following, if identified separately from the price actually 
paid or payable and from any cost or other item referred to in para- 
graph (1): 
(A) Any reasonable cost or charge that is incurred for— * * * 
(ii) the transportation of the merchandise after such im- 
portation. 


See also, §152.103(i), Customs Regulations (19 CFR §152.103(i)). 


ENTRY STATUTORY AND REGULATORY REQUIREMENTS 
19 U.S.C. §1481 provides: 


All invoices of merchandise to be imported into the United States 
and any electronic equivalent thereof considered acceptable by the 
Secretary in regulations prescribed under this section shall set 
forth, in written, electronic, or such other form as the Secretary 
shall prescribe, the following: * * * 

(5) The purchase price of each item in the currency of the 
purchase, if the merchandise is shipped in pursuance of a pur- 
chase or an agreement to purchase; 

(6) If the merchandise is shipped otherwise than in pur- 
suance of a purchase or an agreement to purchase, the value 
for each item, in the currency in which the transactions are 
usually made, or, in the absence of such value, the price in such 
currency that the manufacturer, seller, shipper, or owner 
would have received, or was willing to receive, for such mer- 
chandise if sold in the ordinary course of trade and in the usual 
wholesale quantities in the country of exportation; * * * 

(8) All charges upon the merchandise, itemized by name and 
amount when known to the seller or shipper; or all charges by 
name (including commissions, insurance, freight, cases, con- 
tainers, coverings, and cost of packing) included in the invoice 
prices when the amounts for such charges are unknown to the 
seller or shipper; 

(9) All rebates, drawbacks, and bounties, separately item- 
ized, allowed upon the exportation of the merchandise;. * * * 

Additionally, 19 U.S.C. §1484(a)(1), requires the importer of record, 
using reasonable care, to: 

(A) make entry * * * 

(B) complete the entry by filing with the Customs Service the de- 
clared value, classification and rate of duty applicable to the mer- 
chandise, and such other documentation * * * as is necessary to 
enable the Customs Service to— 

(i) properly assess duties on the merchandise, 


_(ii) collect accurate statistics with respect to the merchan- 
dise, and 
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(iii) determine whether any other applicable requirement of 
law (other than a requirement relating to release from cus- 
toms custody) is met. 


19 U.S.C. §1485(a)(4) requires that: 

Every importer of record making an entry under the provisions 
of section 1484 of this title shall make and file or transmit * * *a 
declaration under oath, stating— 

(2) That the prices set forth in the invoice are true * * *; 

(3) That all other statements in the invoice or other docu- 
ments filed with the entry, or in the entry itself, are true and 
correct; and 

(4) That he will produce at once to the appropriate customs 
officer any invoice, paper, letter, document, or information re- 
ceived showing that any such prices or statements are not true 
or correct. 


Moreover, §141.86(a)(8), Customs Regulations (19 CFR §141.86 
(a)(8)), provides that each invoice of imported merchandise, shall set 
footh ***: 


All charges upon the merchandise itemized by name and amount, 
including freight, insurance, commission, cases, containers, cover- 
ing, and cost of packing; and if not included above, all charges, 
costs, and expenses incurred in bringing the merchandise from 
alongside the carrier at the port of exportation in the country of ex- 
portation and placing it alongside the carrier at the first United 
States port of entry. The cost of packing, cases, containers, and in- 
land freight to the port of exportation need not be itemized by 
amount if included in the invoice price, and so identified. Where the 
required information does not appear on the invoice as originally 
prepared, it shall be shown on an attachment to the invoice. 


19 CFR §141.90(c) states that “[t]he importer shall show in clear de- 
tail on the invoice or on an attached statement the computation of all 
deductions from total invoice value, such as nondutiable charges, and 
all additions to invoice value which have been made to arrive at the ag- 
gregate entered value. * * *” 

Furthermore, General Statistical Note l(a), Harmonized Tariff 
Schedule of the United States (HTSUS), provides that: 


Persons making customs entry or withdrawal of goods imported 
into the customs territory of the United States shall complete the 
entry summary or withdrawal forms, as provided herein and in 
regulations issued pursuant to law, to provide for statistical pur- 
poses information as follows: * * * 


(xiii) the U.S. dollar value in accordance with the definition in 
§402, Tariff Act of 1930, as amended, for all merchandise including 
that free of duty or dutiable at specific rates; 

(xiv) the aggregate cost (not including U.S. import duty, if any) in 
US. dollars of freight, insurance and all other charges, costs and ex- 
penses (each of which charges, costs and expenses shall be separate- 
ly itemized on or attached to the related invoice) incurred (except 
as provided below) in bringing the merchandise from alongside the 
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carrier at the port of exportation in the country of exportation and 
placing it alongside the carrier at the first U.S. port of entry. * * * 
General Statistical Note 1(b)(ii), HTSUS, states that: 
in the event that the information for the purposes of subparagraph 
(xiv) of paragraph (a) cannot be readily obtained, the person mak- 
ing the entry or withdrawal shall provide reasonable estimates of 
such information. The acceptance of an estimate for a particular 
transaction does not necessarily relieve the person making the 
entry or withdrawal from obtaining the necessary information for 
similar future transactions. 
The content of General Statistical Note 1(a)(xiii) and (xvi), HTSUS, 
is also reiterated in Customs Directive No. 099 3550-061 dated Septem- 


ber 18, 1992, which sets forth the “Instructions for Preparation of CF 
7501.” 


THE PROPER DEDUCTIONS FOR FREIGHT COSTS FROM THE PRICE 
ACTUALLY PAID OR PAYABLE IN DETERMINING TRANSACTION VALUE 
Due to the statutory and regulatory authority set forth above, the re- 
quirements for freight, insurance and other costs incident to interna- 
tional shipment are different from the requirements for foreign inland 
freight and post importation transportation. With regard to freight, in- 
surance and other costs incident to international shipment, the import- 
er of record must deduct the actual costs for these charges from the 
price actually paid or payable in determining transaction value. How- 
ever, the cost or charge for foreign inland freight and post importation 
transportation may or may not be deducted depending on how the 


transaction is structured and identified on the Customs entry docu- 
mentation. 


FREIGHT, INSURANCE AND 
OTHER Costs INCIDENT TO INTERNATIONAL SHIPMENT 

As established above, the importer of record must deduct the actual 
cost of freight, insurance and other costs incident to international ship- 
ment, if they are included in the price actually paid or payable or re- 
ferred to in the terms of sale. If the importer of record does not know the 
actual costs for these charges, it must declare the entire value 
without a deduction for freight, insurance and other costs inci- 
dent to international shipment and advise Customs that the en- 
tered value includes an unknown amount for freight, insurance 
and/or other costs incident to international shipment, at the time of im- 
portation. Thereafter, if the actual amount becomes available, 
the importer of record must inform Customs so that a deduction 
can be made from the price actually paid or payable at liquidation. How- 
ever, if the actual amount is not available and/or verifiable, Cus- 
toms will liquidate the entry at the declared value without 
taking into account a deduction for freight, insurance and other costs 
incident to international shipment. 

The following guidelines with general examples are provided to clari- 
fy any questions that remain on howthe importer of record is to account 
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for freight, insurance and other costs incident to international ship- 
ment on Customs entry documentation: 


1. When the actual amount of freight, insurance and other costs 
incident to international shipment is known by the importer of re- 
cord at the time of importation, the importer of record must make 
the correct value adjustment on the Entry Summary, CF 7501. 


Illustration: A Product is sold CIF (“Cost, Insurance and 
Freight”) Port of Importation or DDP (“Deliv- 
ered Duty Paid”) U.S. Customer’s Place of Busi- 
ness. International freight, insurance and/or 
other costs incident to international shipment 
must be deducted from the price to determine 
transaction value. 


When errors in the declared values for freight, insurance and other 
costs incident to international shipment are discovered after Entry 
Summary and prior to liquidation, the importer of record must in- 
form Customs. 

2. When the actual amounts of freight, insurance and other costs 
incident to international shipment are included in the price actual- 
ly paid or payable and are not known at the time of importation by 
the importer of record, the importer of record must declare the 
entire value without a deduction for freight, insurance 
and other costs incident to international shipment and ad- 
vise Customs that the entered value includes an unknown 
amount for freight, insurance and/or other costs incident to inter- 
national shipment and, to demonstrate its exercise of reasonable 
care, must submit supplemental information about known actual 
costs when discovered or a statement that the actual costs can not 
be discovered post entry. 


Illustration: A Product is sold CIF Port of Importation or 
DDP U.S. Customer’s Place of Business with the 
seller/shipper owning the method of trans- 
portation and all requests by the importer of re- 
cord for information on actual freight are 
ignored by the seller/shipper. 


Additionally, if the importer of record advises Customs that it is not 
able to obtain the actual amounts of freight, insurance and other costs 
incident to international shipment, Customs will liquidate the entry at 
the declared value without a deduction for freight, insurance and/or 
other costs incident to international shipment. 


3. When the actual amounts of freight, insurance and other costs 
incident to international shipment are included in the price actual- 
ly paid or payable and are not known at the time of importation by 
the importer of record and this is a recurring situation where the 
use of Reconciliation is available, the importer of record may 
flag the entry for Reconciliation and declare an estimated 
amount for freight, insurance and other costs incident to interna- 
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tional shipment.! Thereafter, the importer of record must follow 
the ACS Reconciliation Prototype procedures. 
Illustration: A Product is sold CIF Port of Importation or 
DDP U.S. Customer’s Place of Business by a 
Foreign Parent Company to its related U.S. sub- 
sidiary and the Foreign Parent receives a rebate 
from the shipping company on an annual basis 
depending on the total volume shipped during 
the year. 


Additionally, if the importer of record advises Customs that it is not 
able to obtain the actual amounts of freight, insurance and other costs 
incident to international shipment, Customs will liquidate the entry 
without a deduction for the estimated freight, insurance and/or other 
costs incident to international shipment. 


4. When errors in declared values for freight, insurance and oth- 
er costs incident to international shipment are discovered after liq- 
uidation, the importer of record still must provide the information 
to Customs under either a Protest pursuant to 19 U.S.C. §1514, a 
19 U.S.C. §1520(c) claim for aclerical error, mistake of fact, or other 
inadvertence, or a Prior Disclosure, as appropriate under the fac- 
tual circumstances. 


FOREIGN INLAND FREIGHT AND PosT IMPORTATION TRANSPORTATION 


The costs or charges for foreign inland freight may be deducted from 
the price actually paid or payable in determining the transaction value 
of the imported merchandise and post importation transportation costs 
may be excluded from transaction value if they are included in the price 
actually paid or payable and they meet the requirements set forth 
above. It is important to remember that for foreign inland freight it 
is the actual charges which may be excluded in determining transac- 
tion value. Whereas, an exclusion for post importation transporta- 
tion will be based on any reasonable cost or charge. As previously 
discussed herein pursuant to 19 CFR §152.103(a)(5), whether or not 
foreign inland freight costs are included in transaction value is depen- 
dent on how the costs are structured and identified on the Customs 
entry documentation. 

Customs has not encountered extensive problems with the exclusion 
of the reasonable cost or charge for post importation transportation. 
The majority of problems in this area arise with regard to the exclusion 
of foreign inland freight from the price actually paid or payable. There- 
fore, the following guidelines with general examples are provided to 
clarify any questions that remain on how the importer of record is to 


1 Reconciliation is currently not available in the situation where pursuant to the OSRA a shipping line may refuse to 
divulge its actual freight charge to a third party, such as a Customs broker, who may have an interest in the matter asa 
customer or competitor to the shipping line. Customs notified the trade, importers, brokers and other interested par- 
ties, of this position via a Memorandum dated August 12, 1999, circulated by the Director, Trade Programs, Trade 
Compliance Division, Office of Field Operations, regarding “Proper Freight Charges Required at Entry Summary; 
Ocean Shipping Reform Act.” 
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account for foreign inland freight and post importation transportation 
with specific reference to foreign inland freight: 


1. When the actual amount of foreign inland freight is known at 
the time of importation by the importer of record and the importer 
of record intends to take a deduction for foreign inland freight, the 
importer of record must make the correct value adjustment on the 
Entry Summary. 

Illustration: Product is sold CIF (“Cost, Insurance and 
Freight”) Port of Importation. If a through bill 
of lading is available and the cost for foreign in- 
land freight is separately identified, the cost for 
foreign inland freight is deducted. 

Illustration: Product is sold DDP (“Delivered Duty Paid”) to 
U.S. Customer. If a through bill of lading is 
available and the cost for foreign inland freight 
is separately identified, the cost for foreign in- 
land freight is deducted. If a deduction is to be 
made for post importation transportation, this 
cost must be identified separately on the 
Customs entry documentation. 


When errors in the declared values for foreign inland freight and/or 
post importation transportation are discovered after Entry Sum- 
mary and prior to liquidation, the importer of record must inform 
Customs. 

2. When the actual amounts of foreign inland freight are in- 
cluded in the price actually paid or payable and are not known at 
the time of importation by the importer of record and the importer 
of record intends to take a deduction for foreign inland freight, the 
importer of record must declare the entire value without a 
deduction for foreign inland freight and advise Customs 
that the entered value includes an unknown amount for for- 
eign inland freight and, to demonstrate reasonable care, must 
submit supplemental information about known actual costs when 


discovered or a statement that the actual costs can not be discov- 
ered post entry. 


Additionally, if the importer of record advises Customs that it is not 
able to obtain the actual amounts of foreign inland freight, Customs 


will liquidate the entry at the declared value without a deduction for for- 
eign inland freight. 


3. When the actual amounts of foreign inland freight are in- 
cluded in the price actually paid or payable and are not known at 
the time of importation by the importer of record and the importer 
of record intends to take a deduction for foreign inland freight and 
this is a recurring situation where the use of Reconciliation is 
available, the importer of record may flag the entry for Reconcil- 
iation and declare an estimated amount for dunion inland 
freight. Thereafter, the importer of record must follow the ACS 
Reconciliation Prototype procedures. 


Additionally, if the importer of record advises Customs that it is not 
able to obtain the actual amounts of foreign inland freight, Customs 
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will liquidate the entry without a deduction for the estimated foreign 
inland freight. 


4. When errors in declared values for foreign inland freight and/ 
or post importation transportation are discovered after liquida- 
tion, the importer of record still must provide the information to 
Customs under either a Protest pursuant to 19 U.S.C. §1514, a 19 
U.S.C. §1520(c) claim for a clerical error, mistake of fact, or other 
inadvertence, or a Prior Disclosure, as appropriate under the fac- 
tual circumstances. 


EVIDENCE OF ACTUAL COST OF FREIGHT 


Customs considers actual costs to constitute those amounts ultimate- 
ly paid to the international carrier, freight forwarder, insurance compa- 
ny or other appropriate provider of such services. Commercial 
documents to and from the service provider such as an invoice or writ- 
ten contract separately listing freight/insurance costs, a freight/insur- 
ance bill, a through bill of lading or proof of payment of the 
freight/insurance charges (i.e., letters of credit, checks, bank state- 
ments) are examples of some documents which typically serve as proof 
of such actual costs. Other types of evidence may be acceptable. 

The acceptability of other documentary evidence is at the discretion 
of the appropriate Customs official. Section 500(a) of the TAA, as 
amended (19 U.S.C. §1500(a)), states that the Customs Service shall, un- 
der rules and regulations prescribed by the Secretary— 


fix the final appraisement of merchandise by ascertaining or esti- 
mating the value thereof, under section 1401a of this title, by all 
reasonable ways and means in his power, any statement of cost or 
costs of production in any invoice, affidavit, declaration, or other 
document to the contrary not withstanding.” 


As evidenced by the reference to §500 in the Statement of Adminis- 
trative Action (“SAA”), which forms part of the legislative history of the 
TAA, Congress recognized Customs authority to use reasonable ways 
and means to determine the appropriate value, using whatever evi- 
dence is available, within the constraints of §402 of the TAA. Addition- 
ally Congress noted in the SAA that: 


Section 500 allows Customs to consider the best evidence available 
in appraising merchandise * * * Section 500 authorize[s] the ap- 
praising officer to weigh the nature of the evidence before him in 
appraising the imported merchandise. 


Thus, a Customs official has discretion in accepting various types of 
evidence to verify the amounts deducted for freight. 


SUMMARY 


If included in the price actually paid or payable, the actual cost or 
charge for freight, insurance and other costs incident to international 
shipment are deducted from the price actually paid or payable in deter- 
mining transaction value. The costs or charges for foreign inland 
freight may be deducted from the price actually paid or payable if they 
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are included in the price actually paid or payable and they meet the rele- 
vant legal requirements. The amount to be deducted from the price ac- 
tually paid or payable for freight, insurance and other costs incident to 
the international shipment of merchandise, including foreign inland 
freight, are the actual, as opposed to estimated costs. The costs or 
charges for post importation transportation may be excluded from 
transaction value if they are identified separately from the price actual- 
ly paid or payable. An exclusion for post importation transportation 

will be based on any reasonable cost or charge. When errors in declared 
values for freight, insurance and other costs incident to international 
shipment, foreign inland freight and/or post importation transporta- 

tion are discovered after Entry Summary and prior to liquidation, the 
importer of record must inform Customs. 

If the importer of record does not know the actual costs for freight, 
insurance and other costs incident to international shipment, it must 
declare the entire value without a deduction for freight, insur- 
ance and other costs incident to international shipment and, to 
demonstrate its exercise of reasonable care, advise Customs that the 
entered value includes an unknown amount for freight, insur- 
ance and other costs incident to international shipment at the time of 
importation. Likewise, ifthe importer of record does not know the actu- 
al cost for foreign inland freight and it intends to take a deduction for 
foreign inland freight, it must declare the entire value without a 
deduction for foreign inland freight and, to demonstrate reason- 
able care, advise Customs that the entered value includes an un- 
known amount for foreign inland freight. Thereafter, if the actual 
amounts become available before liquidation, the importer of re- 
cord must inform Customs so that a deduction can be made from the 
price actually paid or payable at liquidation. If the actual costs can not 
be discovered post entry, the importer of record must advise Customs 
that it is not able to obtain the actual amounts. When the actual 
amounts are not available and/or verifiable, Customs will liq- 
uidate the entry at the declared value without taking into account 
a deduction for freight, insurance and other costs incident to interna- 
tional shipment, and foreign inland freight. 

When the actual amounts of freight, insurance and other costs inci- 
dent to international shipment are included in the price actually paid or 
payable and are not known at the time of importation by the importer of 
record and this is arecurring situation where the use of Reconcilia- 
tion is available, the importer of record may flag the entry for Recon- 
ciliation and declare an estimated amount for freight, insurance and 
other costs incident to international shipment. Likewise, when the ac- 
tual amounts of foreign inland freight are included in the price actually 
paid or payable and are not known at the time of importation by the im- 
porter of record and the importer of record intends to take a deduction 
for foreign inland freight and this is a recurring situation where the 
use of Reconciliation is available, the importer of record may flag 





198 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 25, JUNE 21, 2000 


the entry for Reconciliation and declare an estimated amount for 
foreign inland freight. Thereafter, the importer of record must follow 
the ACS Reconciliation Prototype procedures. If the importer of record 
advises Customs that it is not able to obtain the actual amounts of 
freight, insurance and other costs incident to international shipment 
and foreign inland freight, Customs will liquidate the entry without a 
deduction for the estimated freight, insurance and other costs incident 
to international shipment and foreign inland freight. 

Finally, when errors in declared values due to previously unknown 
amounts for freight insurance, and other costs incident to international 
shipment, foreign inland freight and/or post importation transporta- 
tion are discovered after liquidation, the importer of record must pro- 
vide the information to Customs under either a Protest pursuant to 19 
US.C. § 1514, a19 U.S.C. § 1520(c) claim for a clerical error, mistake of 


fact, or other inadvertence, or a Prior Disclosure, as appropriate under 
the factual circumstances. 
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NOTICE 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: March, 2000 


PRINTING NOTE 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs World Wide Web site 
(http://www.customs.gov) and is being distributed in a variety of for- 
mats. It was originally set up in Microsoft Word97®. Pagination and 
margins in downloaded versions may vary depending upon which word 
processor or printer you use. If you wish to maintain the original set- 
tings, you may wish to download the .pdf version, which can then be 
printed using the freely available Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The National Commodity Specialist Division of the Office of Regulations and 
Rulings has prepared this publication on Table and Kitchen Glassware as 
part of a series of informed compliance publications regarding the classification 
and origin of imported merchandise. We sincerely hope that this material, togeth- 
er with seminars and increased access to Customs rulings, will help the trade 
community to improve, as smoothly as possible, voluntary compliance with Cus- 
toms laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain a ruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 

” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also to 
determine whether the goods are subject to quotas, restraints, embar- 
goes or other restrictions. The act of classifying goods is complex and 
requires an importer to be familiar with the Harmonized Tariff Sched- 
ule of the United States (HTSUS), its 99 chapters, rules of interpreta- 
tion, and notes. A detailed discussion of the HTSUS may be found in a 
companion publication entitled, What Every Member of the Trade Com- 
munity Should Know about Tariff Classification. Customs valuation re- 
quirements are separately discussed in a companion publication 
entitled, What Every Member of the Trade Community Should Know 
about Customs Value. Both of these publications are available from the 
Customs World Wide Web pages on the Internet (see the Additional In- 
formation section for information on accessing these sources and ob- 
taining additional Customs Service publications). 

This informed compliance publication focuses on the classification of 
glassware used for table or kitchen purposes. These types of products 
are imported in great quantities and are often classified incorrectly. The 
publication will discuss many of the classification issues connected with 
this merchandise and will provide guidance to enable importers and 
Customs brokers to avoid classifying these products incorrectly. 

Household glassware is classifiable in heading 7013 of the Harmo- 
nized Tariff Schedule of the United States (HTS). This heading provides 
for drinking glasses; other glassware for table and kitchen purposes; 
and glassware for toilet, office, indoor decoration or similar purposes. 
The following chart indicates the broad categories of glassware covered 
by heading 7013. 


Drinking Glasses of Lead Crystal Subheading 7013.21 
Other Drinking Glasses Subheading 7013.29 
Table/Kitchen Glassware of Lead Crystal Subheading 7013.31 
Other Table/Kitchen Glassware Subheading 7013.39 
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Decorative Glassware of Lead Crystal Subheading 7013.91 
Other Decorative Glassware Subheading 7013.99 


SUBHEADINGS BASED ON UNIT VALUE 
Most of the eight digit subheadings that appear under heading 7013 
of the HTS provide for glassware based on the unit value ofa single glass 
article. The following chart indicates the subheadings based on unit 
value which apply to table and kitchen glassware. 


DRINKING GLASSES: 

Valued Not Over Thirty Cents Each Subheading 7013.29.10 
Valued Over Thirty Cents But 

Not Over Three Dollars Each Subheading 7013.29.20 
Valued Over Three Dollars But Not Over 

Five Dollars Each (Cut or Engraved) Subheading 7013.29.30 
Valued Over Three Dollars But Not Over 

Five Dollars Each (Not Cut Or Engraved) Subheading 7013.29.50 
Valued Over Five Dollars Each 

(Cut or Engraved) Subheading 7013.29.40 
Valued Over Five Dollars Each 

(Not Cut or Engraved) Subheading 7013.29.60 


OTHER TABLE/KITCHEN GLASSWARE: 

Valued Not Over Three Dollars Each Subheading 7013.39.20 
Valued Over Three Dollars But Not Over 

Five Dollars Each (Cut or Engraved) Subheading 7013.39.30 
Valued Over Three Dollars But Not Over 

Five Dollars Each (Not Cut or Engraved) Subheading 7013.39.50 
Valued Over Five Dollars Each 

(Cut or Engraved) Subheading 7013.39.40 
Valued Over Five Dollars Each 

(Not Cut or Engraved) Subheading 7013.39.60 

Importers and Customs brokers often enter glassware incorrectly 
under subheadings based on the value of several glass articles packed 
together. In fact, the heading 7013 subheadings based on value are de- 
pendent on the unit value of a single glass article, not the value 
of several articles packed together. 

Example 1: Eight drinking glasses are packed together and sold by 
the foreign firm to the American importer at a price of $5.60 for the set 
of eight. However, the value of asingle glass is only seventy cents. Howis 
the merchandise classified? 

Answer: The drinking glasses are classified in subheading 
7013.29.20, HTS, under the provision for drinking glasses * * * valued 
over thirty cents but not over three dollars each. The unit value of a 


single glass determines the applicable subheading, not the value of the 
eight glasses packed together. 
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Example 2: A punch bowl and six drinking glasses are packaged to- 
gether as a set. The set is sold by the foreign firm to the American im- 
porter for a price of $5.50. The value of the punch bowl is $2.50. The 
value of each drinking glass is fifty cents. How is the set classified? 

Answer: The set is classified in subheading 7013.39.20, HTS, as oth- 
er table/kitchen glassware valued not over three dollars each. Under 
General Rule of Interpretation (3)(b) [GRI (3)(b)] of the HTS, the 
punch bow] represents the essential character of the set. Therefore, the 
entire set is classified based on the six digit subheading that applies to 
the punch bow! (7013.39, HTS), not the six digit subheading that pro- 
vides for the drinking glasses (7013.29, HTS). The unit value of the 
punch bowl alone determines the applicable eight digit subheading 
(7013.39.20, HTS), not the combined value of the bowl and glasses. 


TYPES OF TABLE AND KITCHEN GLASSWARE 

The provision for drinking glasses in subheading 7013.29, HTS cov- 
ers ordinary drinking glasses, glass goblets, glass mugs (other than 
purely decorative glass mugs covered by subheading 7013.99, HTS), 
glass tankards, etc. 

The provision for other table/kitchen glassware in subheading 
7013.39, HTS covers a wide variety of glass articles used in the kitchen 
or on the table including pitchers, decanters, jugs, glass storage articles, 
dishes, bowls, plates, egg cups, basins, trays, ice buckets, infants’ feed- 
ing bottles, salt and pepper shakers, plate warmers, coasters, cruets and 
numerous other table and kitchen products. 


Giass-CERAMICS 

Subheading 7013.10 of the HTS provides for glassware of glass-ce- 
ramics. Material referred to as “glass-ceramics” is produced when glass 
is converted into an almost wholly crystalline substance by a process of 
controlled crystallization. 

These types of articles are produced when the manufacturer adds nu- 
cleating agents (e.g., metal oxides such as titanium dioxide and zirco- 
nium oxide or metals such as copper powder) to the glass batch. After 
the product is shaped by ordinary glass-making methods, it is main- 
tained at a temperature that allows the glassy body to crystallize 
around the nucleating agents (devitrification). 

Analysis of a sample by the U.S. Customs laboratory is necessary to 


enable U.S. Customs to determine whether a product consists of glass- 
ceramics. 


LEAD CRYSTAL GLASSWARE 

Lead crystal glassware classifiable in the HTS subheadings 7013.21 
(drinking glasses), 7013.31 (other table/kitchen glassware) and 7013.91 
(decorative glassware) must contain at least 24 percent lead mon- 
oxide by weight. See Subheading Note 1 to Chapter 70 of the HTS. 

Frequently glass products that contain less than 24 percent lead 
monoxide by weight are entered incorrectly under the provisions for 
lead crystal glassware. Samples of glass articles claimed to be lead crys- 
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tal are sent to the U.S. Customs laboratory to verify their composition. 
An importer who claims that a product is lead crystal should ascertain 
before entry whether the item truly contains at least 24 percent lead 
monoxide by weight. 

Like the provisions for ordinary glassware (subheadings 7013.29, 
7013.39 and 7013.99, HTS), the provisions for lead crystal glassware 
(subheadings 7013.21, 7013.31 and 7013.91, HTS) are subdivided into 
various eight digit subheadings which describe the products based on 
the unit value of a single glass article. 


SPECIALLY TEMPERED GLASSWARE 


The HTS subheadings 7013.29.05, 7013.39.10 and 7013.99.20 pro- 
vide for specially tempered glassware. These provisions cover glass 
articles which have been pressed and toughened; this process 
makes these articles considerably stronger than ordinary glassware. 
Often glass articles which might have been “tempered” (i.e., strength- 
ened in some way) have not been “specially tempered” (strengthened by 
means of pressing and toughening). 

Items that have not been specially tempered are frequently entered 
incorrectly under the provisions for specially tempered glassware. 
These products are correctly classifiable under the appropriate heading 
7013 subheading based on unit value. Analysis by our U.S. Customs 
laboratory is crucial to verify claims that glass articles are spe- 
cially tempered. 

The U.S. Customs laboratory protocols for testing glass articles to de- 
termine whether they are specially tempered are found in Treasury De- 
cision 94-26 (TD 94-26), Customs Bulletin, vol. 28, no. 13, March 30, 
1994; Federal Register, March 22, 1994 (59 FR 13531). 

When testing to determine whether a product is pressed and tough- 
ened (specially tempered), the laboratory analyst initially does a visual 
examination. The presence of mold marks, ribs, handles or flutes in a 
glass article often indicates that an article has been “pressed.” The ab- 
sence of these characteristics makes it much less likely that the item has 
been pressed. 

The analyst then measures both the minimum diameter of the 
mouth, opening or upper rim of the sample and the maximum inside 
diameter. This process is known as the dimensional test. A sample that 
has amaximum inside diameter greater than the minimum diameter of 
the mouth, opening or upper rim is not likely to have been “pressed.” If 
the dimensional test indicates the sample is not pressed, additional tests 
are not necessary. However, if the dimensional test does not negate the 
possibility that the article has been pressed, the analyst should perform 
the following additional tests. 

The sample is heated in an oven at a temperature of 160 degrees Cen- 
tigrade for thirty minutes. Afterwards the sample is removed and im- 
mersed in a water bath set at a temperature of 25 degrees Centigrade. 
This effects a difference in temperature of 135 degrees. If the sample 
breaks in response to this thermal shock test, this would indicate that 
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the product has not been toughened and the analyst need not perform 
any further tests. However, if the sample does not break when subjected 
to the thermal shock test, the following additional test should be per- 
formed. 

The glass article is subjected to polariscopic examination. Ifa pattern 
of colors forms in response to polarized light, this would be evidence 
that the product is specially tempered. On the other hand, if the sample 
exhibits uniform coloration in response to the polarized light, this 
would indicate that the item is not specially tempered. 

The polarized light test can only be performed on transparent ar- 
ticles and certain translucent items. It cannot be performed on opaque 
products and those translucent products where there is inadequate 
transmission of polarized light. Therefore, for opaque articles and cer- 
tain translucent items, the cutting test is substituted for the polarized 
light test. 

Under the cutting test, a tile saw or similar table-mounted circular 
saw is equipped with an 8 to 12 inch diameter continuous rim diamond 
blade designed for wet cutting glass. When subjected to wet cutting by 
this saw, a product which is specially tempered will break into pieces; 


however if the product is not specially tempered, it will be cleanly cut in 
half by the saw. 


GLASSWARE OF SUBHEADING 7013.32 


Table/kitchen glassware having a linear coefficient of expansion not 
exceeding five times ten to the minus sixth power per Kelvin within a 
temperature range of zero to three hundred degrees Centigrade is clas- 
sifiable in subheading 7013.32, HTS. Analysis of a sample by the 
U.S. Customs Laboratory is necessary to verify that a product is 
properly classifiable in this provision. 

As in the other provisions for glassware discussed above, subheading 
7013.32 is subdivided into various eight digit subheadings which de- 
scribe the merchandise based on the unit value of a single glass article 
(subheadings 7013.32.20, 7013.32.30 and 7013.32.40, HTS) as well asa 
subheading (7013.32.10, HTS) for pressed and toughened (specially 
tempered) glassware. 

As stated above, glass products that are not specially tempered are 
often entered incorrectly as pressed and toughened (specially tem- 
pered) glassware in subheadings 7013.29.05, 7013.39.10 and 
7013.99.20, HTS. In the same manner, merchandise is frequently en- 
tered incorrectly as specially tempered in subheading 7013.32.10, HTS. 
Very few products are correctly classifiable in this provision. It is un- 
usual for a product to be both specially tempered and have a linear coef- 
ficient of expansion not exceeding five times ten to the minus sixth 
power per Kelvin within a temperature range of zero to three hundred 
degrees Centigrade. Therefore, an importer or broker who wishes toen- 
ter a product in subheading 7013.32.10 should be certain that the prod- 
uct has all the characteristics described in this provision. 
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Analysis of a sample by the U.S. Customs Laboratory is essential to 
verify that merchandise entered in subheading 7013.32.10 is properly 
classified in that subheading. Articles correctly classifiable in subhead- 
ing 7013.32.10 are very rare. 


HEADING 7010: GLASS CONTAINERS AND PRESERVING JARS 


GLASS PRESERVING JARS 

Heading 7010 of the HTS provides for glass containers and preserv- 
ing jars. Products classifiable as table and kitchen glassware in sub- 
heading 7013.39, HTS, are often entered incorrectly in heading 7010. 
Therefore, it is important for an importer of glassware to have an un- 
derstanding of the types of products that are deemed to be preserving 
jars or containers classifiable in heading 7010 and the types of articles 
that would not be covered by this provision. 

There are only two types of products that U.S. Customs cur- 
rently regards as preserving jars: 


1) Mason type preserving jars have always been regarded 
as preserving jars. The common self-sealing lid of a Mason type 
jar consists of a flat metal lid held in place by a metal screw band 
during processing. The lid is crimped around its bottom edge to 
form a trough filled with a colored gasket compound. 

2) Since the case of Mark D. Myers v. United States (the “Myers” 
case) was decided, glass storage articles with bail and trigger 
closures are generally regarded as preserving jars. Mark D. 
Myers v. United States, 969 FSupp. 66 (CIT 1997), published in the 
Customs Bulletin, vol. 31, no. 27, July 2, 1997. 


Although glass storage articles with bail and trigger closures are gen- 
erally regarded as preserving jars classifiable in heading 7010, tall pas- 
ta jars (a.k.a., spaghetti jars) will be classified as table/kitchen 
glassware in subheading 7013.39, not as preserving jars in heading 
7010, even if these items have bail and trigger closures. 

Although glass storage articles with bail and trigger closures are gen- 
erally regarded as preserving jars classifiable in heading 7010, storage 
articles with spouts or spigots for dispensing liquid will be classified as 
table/kitchen glassware in subheading 7013.39, not as preserving jars 
in heading 7010, even if these items have bail and trigger closures. 

The Myers case only addressed the issue of preserving jars. It did not 
discuss other products covered by heading 7010 (i.e., containers). 

Prior to the Myers case only Mason type jars were regarded as pre- 
serving jars. This case expanded the universe of preserving jars from 
one to two. Now both the Mason type jar and the glass storage article 
with a bail and trigger closure will be regarded as preserving jars. 

The Myers decision is often referred to incorrectly by importers or 
their representatives who are arguing that particular products should 
be classified in heading 7010. People often refer to this case erroneously 
when speaking of products that do not have bail and trigger closures. 
The Myers decision is totally irrelevant to products other than those 
glass storage articles that have bail and trigger closures. 
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While Mason type jars and storage articles with bail and trigger clo- 
sures will be regarded as preserving jars classifiable in heading 7010, 
other glass storage articles are regarded as table and kitchen glassware 
classifiable in subheading 7013.39, HTS. Thus, subheading 7013.39 
(not heading 7010) will be applied to glass articles that are 
principally used as storage articles and have cork closures, 
metal closures (other than the bail and trigger type), glass clo- 
sures, or other closures (which are different than the Mason 
type seal or bail and trigger closure). 


MASON JAR | 
CLASSIFIABLE | 
ASA | 
PRESERVING 

JAR IN | 
HEADING 7010 | 


-" GLASS 
STORAGE 
ARTICLE WITH 
SPIGOT 
CLASSIFIABLE 
AS TABLE AND 
KITCHEN 
GLASSWARE IN 
SUBHEADING 


HEADING 7010: GLASS CONTAINERS AND PRESERVING JARS 
GLaAss CONTAINERS 


Glass containers provided for in heading 7010 of the HTS are prod- 
ucts which are principally used to convey and pack merchan- 
dise which will be sold commercially (i.e., to the consumer). 

The Myers case indicated that the reference to preserving jars in 
heading 7010 is to be regarded as an eo nomine provision, i.e., a provi- 
sion which describes particular products by name. As stated above, the 
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types of items regarded as preserving jars are Mason type jars and stor- 
age articles with bail and trigger closures. 

The Myers decision held that the reference to preserving jars in head- 
ing 7010 is not to be regarded as a principal use provision. Under Myers, 
we do not decide whether a product is classified as a preserving jar in 
heading 7010 based on a determination of whether the item is principal- 
ly used as a preserving jar. 

However, the Myers case only dealt with preserving jars and is irrele- 
vant to the question of whether a product is to be regarded as a contain- 
er in heading 7010. Another court case (the Italglass decision) indicated 
that the reference to containers in heading 7010 is a principal use pro- 
vision. Unlike the provision for preserving jars, the provision for con- 
tainers in heading 7010 is dependent on a determination of principal 
use. Note Group Italglass U.S.A. v. United States, 17 CIT 226 (1993). 

Principal use is defined as that use which exceeds each other 
single use in the United States for merchandise of the same 
class or kind as the imported product. The form of the article as 
imported is the most important criterion for determining class 
or kind which determines principal use. The actual use of the 
specific imported article is irrelevant if this does not conform 
to its principal use. 

Thus, even if an imported article will actually be used as a 
container, it cannot be classified as a container unless it is prin- 
cipally used as a container (i.e., principally used to convey and 
pack merchandise sold commercially). If it is not principally 
used as a container, it cannot be classified as a container in 
heading 7010, HTS. 

Containers are usually disposable. Genuine containers are principal- 
ly sold by importers to wholesalers and distributors who will pack them 
with goods to be marketed to consumers. In many instances, the im- 
porter of a container will be the one to pack the container with goods to 
be marketed to the consumers. 

Containers are principally sold to consumers filled with goods. A 
product will be regarded as a container only if its form indicates that it 
will be principally marketed to consumers filled with goods. If the form 
of the item does not indicate that it belongs to a class or kind of mer- 
chandise that will be principally used in this manner, the product can- 
not be classified as a container in heading 7010 even if the specific 
imported article will actually be used this way. 


HEADING 7010 vs. HEADING 7013 
Gass CONTAINERS vs. GLASS STORAGE ARTICLES 

Products that are not principally used as containers are often entered 
incorrectly as containers in heading 7010, HTS. 

Only glass items which will be principally used to convey and 
pack merchandise that will be sold commercially (i.e., to the 
consumer) may be classified as containers in heading 7010. On 
the other hand, glass storage articles principally used to store 
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food in the home or other indoor settings will be classified as 
table/kitchen glassware in subheading 7013.39, HTS. The dis- 
tinction which is made between glass storage articles (heading 7013) 
and glass containers (heading 7010) based on principal use is explained 
in the Jtalglass court case cited above. 

While containers are principally sold to consumers filed with goods, 
glass storage articles are principally sold to consumers empty. 

If the form of an imported glass item indicates that it belongs to the 
class or kind of merchandise principally used as storage articles, the 
item is classified as table/kitchen glassware in subheading 7013.39, 
HTS, not as a container in heading 7010. A product with the form of a 
storage article would be classified in subheading 7013.39 even if the 
item were actually used as a container since classification is based on 
principal use, not actual use. 

While some glass items with cork closures are regarded as 
containers classifiable in heading 7010, many (probably most) 
of these items are regarded as storage articles classifiable in 
subheading 7013.39. This type of article is often entered incorrectly 
as a container in heading 7010. 

Apothecary jars, cruets, cookie jars, candy jars, decanters, 
pasta or spaghetti jars, and numerous other types of glass ar- 
ticles principally used to store food or beverages in the home 
are classifiable as table/kitchen glassware in subheading 
7013.39. These storage articles are often entered incorrectly as con- 
tainers in heading 7010. 

While bottles principally used to convey beverages (e.g., 
wine) to the consumer are classifiable as containers, bottles 
that will be principally used to store beverages in the home are 
classifiable as table and kitchen glassware in subheading 
7013.39, HTS. Bottles principally used as decorative articles 
are classifiable as glassware for indoor decoration in subhead- 
ing 7013.99, HTS. The types of bottles classifiable in heading 7013 are 
often entered incorrectly as containers in heading 7010. 

The distinction between products principally used as containers and 
products principally used as storage articles is discussed in numerous 
Headquarters rulings. These rulings have consistently held that a 
glass item with a form that indicates principal use as a storage 
article is classifiable as table/kitchen glassware in subheading 
7013.39, not as a container in heading 7010. 

Note HQ rulings 959639, 10-21-97; 959941, 10-27-97; 959942, 
10-27-97; 960162, 10-17-97; 960163, 10-22-97; 959637, 12-04-97; 
959751, 10-15-97; 959638, 10-10-97; and many more. 
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"GLASS STORAGE ARTICLE 
CLASSIFIABLE AS TABLE AND cae gua 
KITCHEN GLASSWARE aera ioe > 


CLASSIFIABLE 
AS TABLE AND 
KITCHEN 
GLASSWARE IN 
SUBHEADING 


GLASS 
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7013.39 


GLASS STOPPERS, LIDS AND OTHER CLOSURES 


Glass containers classifiable in heading 7010 of the HTS may be im- 
ported with or without their closures. In the same manner glass storage 
articles classifiable in subheading 7013.39, HTS, may be imported with 
or without their closures. 

Heading 7010 includes a provision—subheading 7010.20, HTS— 
which provides for glass stoppers, lids and other closures imported se- 
parately. When a stopper, lid or other closure of glass is imported 
separately from the article which it will be used to close, subheading 
7010.20 applies; there is no requirement that the closure be used to cov- 
er a preserving jar or container of heading 7010. 

The closure could be intended for any type of article (including items 
of heading 7013 or items classifiable in other parts of the HTS). As long 
as the closure itself is made of glass and is not imported with the article 
which it will be used to close, subheading 7010.20 is applicable. 

Note Commercial Aluminum Cookware v. United States, 20 CIT 
1007, 938 FSupp. 875 (1996). 


GLASS vs. METAL 


Glass storage articles with metal stands, glass plates on met- 
al racks and glass storage articles with metal lids or stoppers 
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are often entered incorrectly as articles of metal. They are 
properly classifiable as glassware in heading 7013, HTS. 

Under General Rule of Interpretation (3)(b) of the HTS [GRI (3)(b)], 
the essential character ofa glass storage article on a metal stand is gen- 
erally represented by the glass storage article, not the metal stand. Un- 
der GRI(3)(b), the essential character of a glass storage article with a 
metal lid or closure is generally represented by the glass body, not the 
metal lid. Consequently these products are correctly classifiable as 
table/kitchen glassware in subheading 7013.39, HTS, not as articles of 
metal. 

In the same manner, glass plates or other table/kitchen glassware on 
metal racks, stands or bases are classifiable as table/kitchen glassware 
in subheading 7013.39, not as articles of metal. 

Note HQ rulings 955544, 03-31-94; 087727, 09-21-90; 953197, 
04-28-93; 960620, 08-26-97; 961039; 07-01-98. 


THE IMPORTER’S RESPONSIBILITIES 


Since the enactment of the Customs Modernization Act in December 
1993, the legal burden of correctly classifying merchandise has shifted 
from the Customs Service to the importer, who must use reasonable 
care in carrying out this responsibility. Prior to importation, the im- 
porter of record is responsible for determining the nature, size, materi- 
al composition, principal use and unit value of the merchandise in 


question. 

The importer of table/kitchen glassware should be aware of the dis- 
tinctions between the various subheadings of heading 7013 that are 
based on unit value. The importer must understand that the value re- 
ferred to in these subheadings is the value of a single glass article. Mer- 
chandise should not be entered under a subheading based on the value 
of several glass articles packed together. 

An importer of glass articles who intends to claim that the merchan- 
dise consists of lead crystal must verify that the articles contain at least 
24 percent lead monoxide by weight. Anyone who wishes to claim that 
merchandise consists of pressed and toughened (specially tempered) 
glassware should verify that the product meets the tests for specially 
tempered glass explained earlier in this publication (see the section en- 
titled Specially Tempered Glassware). 

Importers of glassware should understand the distinction between 
products classifiable in heading 7010 and products classifiable in head- 
ing 7013. Glass preserving jars classifiable in heading 7010 are limited 
to Mason type jars with self-sealing lids and glass storage articles with 
bail and trigger closures. Glass containers classifiable in heading 7010 
are limited to items principally used to pack and convey merchandise 
for sale to consumers. Glass items principally used to store food in the 
home or other indoor contexts are regarded as storage articles classifi- 
able as table/kitchen glassware in subheading 7013.39, HTS. Importers 
of this type of merchandise should be careful not to enter subheading 
7013.39 items incorrectly in heading 7010. 
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The importer should understand the concept of principal use—i.e., 
that use which exceeds each other single use in the United States for 
merchandise of the same class or kind as the imported product. The 
form of the article as imported determines its class or kind, which deter- 
mines its principal use. The shape and the size of an imported article are 
both factors that contribute to the definition of its form. The importer 
should understand that the actual use of the imported article might not 
be the same as its principal use. If the form of an imported article indi- 
cates that it belongs toa class or kind of merchandise principally used as 
storage articles, the product must be classified as table/kitchen glass- 
ware in subheading 7013.39. It should not be classified as a container in 
heading 7010 even if it is actually used as a container, since classifica- 
tion is determined based on principal use, not actual use. 

It may be helpful for the importer to submit marketing and advertis- 
ing literature indicating how the merchandise will be marketed and 
used. However, the importer should understand that this information 
might not be the deciding factor in any determination regarding classi- 
fication. Although the information will assist U.S. Customs in its analy- 
sis, classification is based on principal use, not actual use. The form of 
the article as imported will ultimately be more significant in the deter- 
mination of principal use than advertising or marketing material that 
simply documents actual use. 

The importer should remember that glass storage articles on metal 
stands, glass plates on metal racks and glass storage articles with metal 
lids or stoppers are classifiable as glassware in heading 7013. These 
products should not be entered as articles of metal. 

Prior to the importation of a particular glass article, an importer ora 
foreign supplier who wishes to verify the classification of the product 
may request a binding ruling from U.S. Customs. See Part 177 of the 
Customs Regulations (19 CFR 177). A ruling request should include a 
sample of the item as well as information on its use and precise composi- 
tion. 

The request should indicate the unit value at which the glass article 
will be sold by the foreign seller to the American importer. If the inquir- 
er believes that the product consists of a special type of glass (e.g., spe- 
cially tempered glassware, lead crystal glassware or glass-ceramics), 
the ruling request should include a statement indicating this belief. The 
ruling request should state the brand name or style number of the glass 
article, the country of origin and the port at which the product will be 
imported. 

Ifa prospective importer or foreign supplier of a specific glass article 
is uncertain about any of the classification issues discussed in this pub- 
lication, a request for a tariff classification ruling on this product may 
be sent to U.S. Customs prior to importation. 

Thus, ifan importer or foreign supplier is uncertain whether a specif- 
ic glass article is a container classifiable in heading 7010 or a storage 
article classifiable in subheading 7013.39, arequest for a binding ruling 
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may be sent to U.S. Customs prior to importation. Similarly, if an im- 
porter or foreign supplier wishes to verify whether a specific product 
consists of a special type of glass (e.g., specially tempered glassware, 
lead crystal glassware or glass-ceramics), a ruling request may be sent 
to U.S. Customs prior to importation. In the same manner, any other 
classification question raised by a specific glass article can be addressed 
in aruling if an importer or foreign supplier sends a request to U.S. Cus- 
toms prior to importation. 


INVOICING REQUIREMENTS 


In accordance with Section 141.86 of the Customs Regulations (19 
CFR 141.86), invoices should describe the precise nature and use of the 
merchandise. Each component material of the article should be identi- 
fied. 

The precise form of the article should be described (e.g., drinking 
glass, decanter, pitcher, bowl, plate, cruet, apothecary jar, glass storage 
article with cork stopper, etc.). The height of the product should be indi- 
cated. For articles that will be used to hold food or beverages, the invoice 
should indicate depth and capacity (volume). 

The invoice should indicate the unit value at which the article is sold 
by the foreign firm to the American importer, the quantity of the mer- 
chandise imported and the total value of this merchandise. 

The importer must remember that the applicable eight digit sub- 
heading for most products classifiable in heading 7013 is dependent on 
the unit value of a single glass article. The invoice should indicate the 
unit value of a single article, not the value of several items packed to- 
gether. 

If the article is made of a special type of glass (e.g., specially tempered 
glassware, lead crystal glassware or glass ceramics), the invoice should 
state this information. A product should be invoiced as pressed and 
toughened (specially tempered) only if it meets the standards described 
above in the section entitled Specially Tempered Glassware. A 
product should be invoiced as lead crystal glassware only if it contains 
at least 24 percent lead monoxide by weight. 
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NOTICE 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 


or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: March, 2000 


PRINTING NOTE 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs World Wide Web site 
(http://www.customs.gov) and is being distributed in a variety of for- 
mats. It was originally set up in Microsoft Word97°. Pagination and 
margins in downloaded versions may vary depending upon which word 
processor or printer you use. If you wish to maintain the original set- 
tings, you may wish to download the .pdf version, which can then be 
printed using the freely available Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The National Commodity Specialist Division of the Office of Regulations and 
Rulings has prepared this publication on Coated Nonalloy Flat-Rolled Steel 
as part of a series of informed compliance publications regarding the classifica- 
tion and origin of imported merchandise. We sincerely hope that this material, 
together with seminars and increased access to Customs rulings, will help the 
trade community to improve, as smoothly as possible, voluntary compliance with 
Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain aruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also to 
determine whether the goods are subject to quotas, restraints, embar- 
goes or other restrictions. The act of classifying goods is complex and 
requires an importer to be familiar with the Harmonized Tariff Sched- 
ule of the United States (HTSUS), its 99 chapters, rules of interpreta- 
tion, and notes. A detailed discussion of the HTSUS may be found in a 
companion publication entitled, What Every Member of the Trade Com- 
munity Should Know about Tariff Classification. Customs valuation re- 
quirements are separately discussed in a companion publication 
entitled, What Every Member of the Trade Community Should Know 
about Customs Value. Both of these publications are available from the 
Customs World Wide Web pages on the Internet (see the Additional In- 
formation section for information on accessing these sources and ob- 
taining additional Customs Service publications). 

Classification of merchandise under the Harmonized Tariff Schedule 
of the United States is in accordance with the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be deter- 
mined according to the terms of the headings and any relative section or 
chapter notes (Legal Note/L.N.). 

The Harmonized Commodity Description and Coding System Ex- 
planatory Notes (E.N.) constitute the official interpretation of the 
HTSUS. While not legally binding nor dispositive, the E.N.s provide a 
commentary on the scope of each heading of the HTSUS and are gener- 
ally indicative of the proper interpretation of these headings. See T.D. 
89-80, 54 FR 35127, 35128 (August 23, 1989). 


COATED NONALLOY FLAT-ROLLED STEEL 


Metallic and non-metallic coatings protect steel from corrosive ele- 
ments found in the environment. Certain coatings are decorative as 
well, improving the appearance of the steel. There are numerous and 
varied applications for coated flat-rolled steel. 
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These include structural components, automotive parts, food and 
beverage containers, household and cooking appliances, and various 
types of equipment and machinery. 

Headings 7210 and 7212, Harmonized Tariff Schedule of the United 
States, (HTSUS), provide for flat-rolled products of iron or nonalloy 
steel which are clad, plated or coated. Most clad, plated or coated flat- 
rolled products will be classified under these two major headings: 

Heading 7210 covers flat-rolled products of iron or nonalloy steel, of 
a width of 600 mm or more, clad, plated or coated. 

Heading 7212 covers flat-rolled products of iron or nonalloy steel, of 
a width of less than 600 mn, clad, plated or coated. 

In order to classify a product under one of the above headings, the 
product must be of nonalloy steel, it must be flat-rolled as legally de- 
fined in the tariff (HTSUS) and it must be clad, plated or coated. 


WHAT Is A FLAT-ROLLED PRODUCT? 
Flat-rolled products are defined in HTSUS Chapter 72 Note 1. (k) as: 
“Rolled products of solid rectangular (other than square) cross sec- 


* 


tion * * * in the form of: 
—coils of successively superimposed layers (like Scotch tape or 
a roll of paper towels), or 
—straight lengths, which if of a thickness less than 4.75 mm 
are of a width measuring at least 10 times the thickness or if of 
a thickness of 4.75 mm or more are of a width which exceeds 
150 mm and measures at least twice the thickness.” 
—Example: Flat-rolled steel strip in spirally oscillated coils, thatis, 
wound back and forth across a spool, is not in coils of succes- 


sively superimposed layers and therefore doesn’t meet the tar- 
iff definition for flat-rolled products. 

—Example: A flat-rolled product of solid rectangular cross section 
in straight lengths having a thickness of 4.75 mm and a width of 
140 mm does not meet the dimensional requirements specified in 
the above legal note. Although it is a flat-rolled product in straight 
lengths, it is not a flat-rolled product for tariff purposes. 


WHAT IS CLAD, PLATED OR COATED? 

The Explanatory Notes (EN’s) to heading 7210 state that the expres- 
sion “clad, plated or coated” applies to products which were subjected to 
one of the treatments described in Part (C)(2), Items (d)(iv), (d)(v) and 
(e) of the General Explanatory Note to this Chapter: 


(C) Subsequent manufacture and finishing 
(2) Surface treatments 
(d) Surface finishing treatment, including: 
(iv) coating with metal (metallisation) * * * 
(v) coating with non-metallic substances * * * 
(e) Cladding 
The products of these headings may be coated with metal, they may 
be coated with non-metallic coatings, they may be clad or they may be 
coated with any combination of metallic and non-metallic coatings. 
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—Metal (metallic) coatings: Some commonly used metallic coat- 
ings for steel are zinc, tin, terne metal, lead, aluminum, aluminum-zinc 
alloy, chromium, nickel, cadmium, copper, bronze, brass, silver and 
gold. Various processes are used to apply metallic coatings to steel. The 
main processes used for applying metallic coatings to flat-rolled steel 
products are the hot-dip process where the steel to be coated is im- 
mersed in a bath of molten metal and the electrolytic process which, 
simply put, is applying a coating of another metal on steel by means of 
an electric current and an electrolytic solution. 

—Non-metallic coatings: Some commonly used non-metallic coat- 
ings are paint, varnish, lacquer, plastic, enamel and ceramic. 

—Cladding: Cladding is defined in Part (C)(2), item (e) of the Gener- 
al Explanatory Note to Chapter 72 as “the association of layers of met- 
als of different colours or natures by molecular interpenetration of the 
surfaces in contact.” Various methods of cladding are described in this 
EN. They include pouring molten cladding metal on the base metal, fol- 
lowed by rolling; simple hot-rolling of the cladding metal to the basic 
metal to ensure efficient welding; any other method of deposition or su- 
perimposition of the cladding metal followed by any mechanical or 
thermal process to ensure welding. (Note: base metal clad with precious 
metal is classified in Chapter 71) 


WHAT IS Not CLAD, PLATED OR COATED? 


Certain surface treatments are not considered to be cladding, plating 
or coating. 


—Example: Flat-rolled products merely treated with rust preven- 
tative coatings such as oil, wax, silicates and acrylic-based dry film 
lubricants are not “clad, plated or coated” for purposes of classifi- 
cation under headings 7210 and 7212. 


Certain surface finishing treatments including chemical surface 
treatments are not considered to be cladding, plating or coating. 


—Example: Flat-rolled products subjected to chromating or phos- 
phate treatments or to blueing, bronzing or browning are not 
“clad, plated or coated” for purposes of classification under head- 
ings 7210 and 7212. 


See Part (IV)(C)(2), Items (c) and (d)(ii) & (iii) of the General Explan- 
atory Notes to Chapter 72. 


CLASSIFICATION GUIDELINE 


—Last process: For the purpose of headings 7210 and 7212, prod- 
ucts subjected to more than one type of coating, plating or cladding are 
to be classified according to the last process. However, chemical surface 
treatments (such as chromating) are not regarded as the last process. 
See the Subheading Explanatory Notes to heading 7210. 


—Example: Steel plated with zinc (galvanized) and then painted 
will be classified under the HTS subheading “painted, varnished or 
coated with plastics”. 
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—Example: Steel plated with zinc (galvanized) and chromate 
treated will be classified under the HTS subheading “plated or 
coated with zinc”. 


—Combination coatings: Flat-rolled products coated or plated 
with a combination coating such as aluminum-zinc alloy or zinc-nickel 
alloy are always classified based on which metal in the coating predomi- 
nates by weight. This is in accordance with HTS Section XV Notes 5. (a), 
5. (c) and 6. 

Note 5. (a) states: “An alloy of base metals is to be classified as an alloy 


of the metal which predominates by weight over each of the other met- 
als.” 


—Example: An alloy of base metals such as aluminum-zinc 
alloy is to be classified as an alloy of the metal which predomi- 
nates by weight over each of the other metals, e.g., aluminum 
55%, zinc 44%. 


Note 5. (c) states: “In this section the term “alloys” includes * * * het- 
erogeneous intimate mixtures obtained by melting. * * *” 

Note 6. states: “Unless the context otherwise requires, any reference 
in the tariff schedule to a base metal includes a reference to alloys 


which, by virtue of note 5 above, are to be classified as alloys of that met- 
al.” 


—Example: “Coated with aluminum” would include products 
coated with an aluminum-zinc alloy coating, e.g. aluminum 


55%, zinc 44%. 


—Clad products: HTS Chapter 72 Note 2 states “Ferrous metals 
clad with another ferrous metal are to be classified as products of the 
ferrous metal predominating by weight.” 


—Example: Flat-rolled nonalloy steel clad with stainless steel in 
which the nonalloy steel predominates by weight will be classified 
in Subchapter II of Chapter 72, TRON AND NONALLOY STEEL 
under the appropriate subheadings of headings 7210 or 7212, rath- 
er than under a subheading for flat-rolled products of stainless 
steel in Subchapter III of Chapter 72, STAINLESS STEEL. 


In classifying ferrous metals clad with non-ferrous metals, HTSUS 
Section XV Note 7 states that articles of base metals (e.g., iron, steel, 
copper, nickel, aluminum, lead, zinc, tin, etc.) containing two or more 
base metals will be classified as products of the base metal which pre- 
dominates by weight. 


—Example: Flat-rolled nonalloy steel clad with aluminum in 
which the nonalloy steel predominates by weight will be classified 
in Chapter 72, IRON AND STEEL, under headings 7210 or 7212 
rather than in Chapter 76, ALUMINUM AND ARTICLES 


THEREOF. 
INDUSTRY SPECIFICATIONS 


The American Society for Testing and Materials (ASTM) publishes 
standard specifications for a multitude of different products. Annual 
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Book of ASTM Standards, Section I, Iron and Steel Products, Volume 
01.06, Coated Steel Products, contains standard specifications for prod- 
ucts which are the subject of this report. Knowing the applicable ASTM 
specification for a particular product aids in determining the proper 
classification of such product. 


CLASSIFICATION OF CLAD, PLATED OR 
COATED FLAT-ROLLED NONALLOY STEEL PRODUCTS 

Heading 7210: All subheadings under heading 7210 cover flat- 
rolled products of iron or nonalloy steel, of a width of 600 mm or 
more. 

Heading 7212: All subheadings under heading 7212 cover flat- 

rolled products of iron or nonalloy steel, of a width of less than 600 
mm. 
*Note: Certain metal coatings are specifically provided for in 
the subheadings of heading 7210, but not under the subhead- 
ings of heading 7212: lead and terne metal, chromium oxides or 
chromium and chromium oxides and aluminum, including alu- 
minum-zinc. Flat-rolled products of heading 7212 coated or 
plated with such metals will be classified under subheading 
7212.50.00 which provides for “Otherwise coated or plated”. 
An asterisk * will appear when this occurs. 

Remember: When classifying a product under any of the fol- 
lowing subheadings, refer to the Classification Guidelines to 


see whether any of these guidelines are applicable. 


PLATED OR COATED WITH TIN 
(SUBHEADINGS 7210.11, 7210.12 AND 7212.10) 

These flat-rolled products are plated or coated with tin usually by 
electrolytic deposition. Some uses for this material include food and 
beverage containers and electronic equipment. Flat-rolled products of 
nonalloy steel made to the following ASTM specifications would be clas- 
sified under these subheadings unless the Classification Guidelines in- 
dicate otherwise. 


A 624, Standard Specification for Tin Mill Products, Electrolytic 
Tin Plate, Single Reduced 


A 626, Standard Specification for Tin Mill Products, Electrolytic 
Tin Plate, Double Reduced 


A599, Standard Specification for Tin Mill Products, Electrolytic 
Tin-Coated, Cold-Rolled Sheet 


*PLATED OR COATED WITH LEAD, INCLUDING TERNE-PLATE 
(SUBHEADINGS 7210.20 AND *7212.50.00) 

Terne metal is an alloy of lead and tin. The lead/tin combination var- 
ies, for example, lead with 3%-15% by weight of tin. There are also nick- 
el-terne combination coatings (NI-TERNE). The nickel coating is 
under the lead-tin coating for extra corrosion-resistance. 


—Example: Steel sheet coated with nickel-terne alloy (NI- 
TERNE) combination coatings would be classified here because 
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products subjected to more than one type of coating, plating or 
cladding are classified according to the last process. The last pro- 
cess is the terne (lead-tin) coating. 

Some of the uses for this type of coated material include roofing, gut- 
ters, down spouts, oil filter shells, radiator parts, oil cans, paint contain- 
ers, file drawer tracks, fire doors and frames, automotive fuel tanks and 
small fuel tanks for lawn mowers, tractors and outboard motors. Flat- 
rolled products of nonalloy steel made to the following ASTM specifica- 
tion would be classified under these subheadings unless the 
Classification Guidelines indicate otherwise: 

A 308, Standard Specification for Steel Sheet, Terne (Lead-Tin 
Alloy) Coated by the Hot-Dip Process 
PLATED OR COATED WITH ZINC (GALVANIZED) 
(SUBHEADINGS 7210.30, 7210.41, 7210.49, 7212.20 AND 7212.30) 

In addition to barrier protection, zinc and zinc-alloys offer sacrifi- 
cial protection. Ifa steel sheet coated with zinc is scratched or nicked on 
the surface, the zinc sacrifices itself to protect the steel. This is also 
called galvanic action. Some metals, such as zinc, are more electrochem- 
ically active than other metals, such as steel. These more active metals 
provide sacrificial protection to less active metals. 


ELECTROLYTICALLY PLATED OR COATED WITH ZINC (GALVANIZED) 
(SUBHEADINGS 7210.30 AND 7212.20) 

These products are coated with zinc or with zinc-nickel alloy (9-16% 
nickel/balance zinc) by means of electrolytic deposition—applying a 
coating of another metal on steel by means of an electric current and 
electrolytic solution. Some uses for such coated material include auto- 
motive body parts, appliances and architectural applications. Flat- 
rolled products of nonalloy steel made to the following ASTM 
specifications would be classified under these subheadings unless the 
Classification Guidelines indicate otherwise: 


A 591, Standard Specification for Steel Sheet, Electrolytic 
Zinc-Coated, for i Coating Mass Applications 
A 879, Standard Specification for Steel Sheet, Zinc Coated by the 


Electrolytic Process for Applications Requiring Designation of 
the Coating Mass on Each Surface 


A 918, Standard Specification for Steel Sheet, Zinc-Nickel Alloy 
Coated by the Electrolytic Process for Applications Requiring 
Designation of the Coating Mass on Each Surface 

As is illustrated here, if the applicable specification is known, it be- 
comes easier to properly classify the product. The above specifications 
are for electrolytically zinc-coated products, and subheadings 


7210.30 and 7212.20 cover products electrolytically plated or 
coated with zinc. 


OTHERWISE PLATED OR COATED WITH ZINC (Hot-Dip GALVANIZED 
AND GALVANNEALED) (SUBHEADINGS 7210.41, 7210.49 AND 7212.30) 
The vast majority of products covered by these subheadings are those 
that have been hot-dip galvanized, that is, immersed in a bath of molten 
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zinc. Most zinc-coated steel is processed by hot-dip galvanizing. The 
hot-dip galvanizing process results in a zinc coating having a crystal 
structure or “spangled” finish. This galvanized coating provides excel- 
lent sacrificial protection. Some uses for such coated material include 
air conditioning equipment, automotive parts—body panels and struc- 
tural members, building panels, ductwork and garbage cans. Galvan- 
nealed products are classified under these subheadings. Galvannealed 
products are coated with zinc on both sides and are heat treated after 
the zinc coating is applied. The heat treatment converts the coating toa 
zinc-iron alloy (10-12% iron/balance zinc). This coating is harder and 
more scratch-resistant than regular galvanized and corrodes more 
slowly than pure zinc coating. Some uses for such coated material in- 
clude automotive parts—both exposed and unexposed applications, 
buses and trucks, garage doors, highway signs and vending machines. 
Flat-rolled products of nonalloy steel made to the following ASTM spec- 
ification would be classified under these subheadings unless the Classi- 
fication Guidelines indicate otherwise: 


A 653, Standard Specification for Steel Sheet, Zinc-Coated (Gal- 
vanized) or Zinc-Iron Alloy-Coated (Galvannealed) by the Hot-Dip 
Process 

Chromate and phosphate treatments may be used on zinc-coated sur- 
faces to provide extra corrosion resistance or for providing a good ad- 
herent base for later paint treatments. Phosphate coatings or other 
chemical surface treatments are NOT considered the “last coating, 
plating, cladding process” for classification purposes. Therefore, a gal- 
vanized flat-rolled product that has been phosphatized or chromate 
treated will be classified under the subheading “plated or coated with 
zinc”. 

Subheading 7210.41 covers corrugated flat-rolled products 
otherwise plated or coated with zinc. The Chapter 72 Explanatory 
Notes state that “corrugated flat-rolled products” means those prod- 
ucts having a regular wave pattern in the form of a curved (e.g., sinusoi- 
dal) line. “Ribbed” products having an angular profile (e.g., square, 


triangular or trapezoidal) are not considered corrugated flat-rolled 
products. 


*PLATED OR COATED WITH CHROMIUM OXIDES OR WITH CHROMIUM 
AND CHROMIUM OXIDES (SUBHEADINGS 7210.50 AND *7212.50) 
Electrolytic chromium-coated steel is also referred to as tin-free 

steel (“TFS”). This is black plate (very thin cold-rolled steel) electrolyt- 

ically plated with metallic chromium plus achromium-oxide film. Some 

of the uses for such coated products include beer and soda three-piece 
cans and ends, ends for food cans and caps and crowns for glass contain- 
ers. Flat-rolled products of nonalloy steel made to the following ASTM 
specification would be classified under these subheadings unless the 
Classification Guidelines indicate otherwise: 


A 657, Standard Specification for Tin Mill Products, Black 
Plate, Electrolytic Chromium-Coated, Single and Double Reduced 
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(Note: Black Plate is uncoated cold rolled sheet used as a precursor 
for tinplate. It is classified in subheading 7209.18.25) 


*PLATED OR COATED WITH ALUMINUM 
(SUBHEADINGS 7210.61, 7210.69 AND *7212.50) 

The products classified under these subheadings include those plated 
or coated with pure aluminum, products coated or plated with “com- 
bination” or alloy coatings such as aluminum-zinc alloy coatings and 
aluminum-silicon alloy coatings where aluminum predominates by 
weight over each of the other metals. 


PLATED OR COATED WITH ALUMINUM-ZINC ALLOYS 
(SUBHEADINGS 7210.61 AND *7212.50) 

These products are coated with aluminum-zinc alloys. Subhead- 
ing 7210.61 is a fairly new subheading that made its debut in the 1996 
Harmonized Tariff Schedule of the United States. Aluminum predomi- 
nates by weight in this “combination” coating. 

—Example: GALVALUME sheet, coated by the hot-dip process and 
containing, by weight, approximately 55% aluminum, 1.6% silicon 
and the balance zinc, would be classified under these subheadings. 

Some uses for such coated products include building panels, industri- 
al roofing and siding, automotive under-body parts and mufflers, freez- 
ers, home laundry appliances, playground equipment and outdoor 
furniture. Flat-rolled products of nonalloy steel made to the following 
ASTM specification would be classified under these subheadings unless 
the Classification Guidelines indicate otherwise: 

A 792, Standard Specification for Steel Sheet, 55 % Aluminum- 
Zinc Alloy-Coated by the Hot-Dip Process 


OTHER (PLATED OR COATED WITH ALUMINUM) 
(SUBHEADINGS 7210.69 AND *7212.50) 

Products covered by these subheadings include other aluminum 
plated or coated flat-rolled products. 

—Example: Steel sheet hot-dip coated with pure aluminum or 
hot-dip coated with aluminum-silicon alloy combination coat- 
ings (5-11% silicon/balance aluminum) would be classified under 
these subheadings. 

Some uses for such coated products include baking pans, furnaces, 
space heaters and incinerators. Flat-rolled products of nonalloy steel 
made to the following ASTM specification would be classified under 
these subheadings unless the Classification Guidelines indicate other- 
wise: 

A 463, Standard Specification for Steel Sheet, Aluminum- 
Coated, by the Hot-Dip Process 


PAINTED, VARNISHED OR COATED WITH PLASTICS 
(SUBHEADINGS 7210.70 AND 7212.40) 


The products classified under these subheadings include those that 
have been coated with paint, varnish, lacquer or plastics. Some exam- 
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ples of these coatings are plastisols, polyesters, epoxies, acrylics and 
polyvinyl chloride (PVC). These subheadings would also include prod- 
ucts coated with zinc-rich primers such as Zincrometal. Headquarters 
ruling 081803, dated August 15, 1990, addresses the issue of whether 
Zincrometal coated products are classifiable as products coated or 
plated with metal (zinc) or as products painted or varnished. Zincrome- 
tal is described in this ruling as a two-coat system consisting of a base 
coat and a top coat. The base coat is a water-based dispersion contain- 
ing chromic acid and the top coat is composed of zinc dust encapsulated 
in an epoxy resin binder. These coatings are applied to the steel and 
baked. Headquarters ruled that since Zincrometal is considered an or- 
ganic paint coating and there is no metal to metal bond with the coating 
and the substrate, Zincrometal coated products are classifiable as 
painted products. 

Since products subjected to more than one type of coating plating 
or cladding are to be classified according to the last process, these sub- 
headings include products that have been metal coated or plated or clad 
and then painted, varnished or coated with plastics. Subheading 
7210.70.60 covers products that are first coated or plated with metal or 
clad and then painted, varnished or coated with plastics. Subheading 
7210.70.30 covers products that are painted, varnished or coated with 
plastics but not coated or plated with metal and not clad. Subheading 
7212.40 covers both products that are first coated or plated with metal 


or clad and then painted, varnished and coated with plastics and prod- 
ucts that are painted, varnished or coated with plastics but not coated or 
plated with metal and not clad. 


CLAD (SUBHEADINGS 7210.90.10 AND 7212.60.00) 


Clad metals are composite metals. Cladding, as previously described, 
is the association of layers of metal of different natures by molecular in- 
terpenetration of the surfaces in contact. Types of clad materials in- 
clude stainless steel on carbon or nonalloy steel, stainless steel on 
copper, copper on steel, aluminum on steel and nickel on steel. HTS Sec- 
tion XV, Note 7 and Chapter 72, Note 2 govern the classification of clad 
products. Refer to Classification Guidelines, Clad products for ex- 
amples of classifying clad products. 


OTHER (OTHERWISE PLATED OR COATED) 
(SUBHEADINGS 7210.90.60, 7210.90.90 AND 7212.50) 


These subheadings cover all other plated or coated products not cov- 
ered by the previous subheadings. This includes any products of 
heading 7210 coated with metal other than tin, lead, terne-plate, zinc, 
chromium and chromium oxides, aluminum or with non-metallic coat- 
ings other than paint, varnish or plastics or clad. Thus, such products 
that are electrolytically coated or plated with base metals not specifical- 
ly provided for are classified under subheading 7210.90.60. All other 
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products having metallic or nonmetallic coatings not specifically pro- 
vided for are classified under subheading 7210.90.90. 


—-Example: Aluminum plated (NOT electrolytically plated) sheet 
measuring over 600 mm in width with a porcelain enamel coating 
baked on the aluminum layer will be classified under subheading 
7210.90.90. Products subjected to more than one type of coating, 
plating or cladding are classified according to the last process. The 
last process is the enamel coating, a nonmetallic coating other than 
paint, varnish or plastic. 


Any products of heading 7212 coated with metal other than tin or 
zinc or with nonmetallic coatings other than paint, varnish or plastics 
or clad are classified under subheading 7212.50. 


—Example: See examples provided throughout this report that are 
indicated by an asterisk (*). 


INVOICING 


It is important to provide a detailed description of the imported prod- 
uct to ensure proper classification. For coated nonalloy flat-rolled steel, 
the description should include the grade of steel (chemical composition) 
and the dimensions of the product (including whether it is in coils or 
cut-to-length). Ifthe product is in coil form, specify whether it is in coils 
of successively superimposed layers or spirally oscillated. The type of 
coating or coatings (if there is more than one coating) should be clearly 
indicated, along with the sequence in which the coatings are applied. 


For combination or alloy coatings, include the percent, by weight, of 
each of the metals in the coating. The method of coating/plating (e.g., 
electrolytic coating, hot-dip coating, etc.) should be provided. Any ap- 


plicable specifications such as ASTM specifications should also be sup- 
plied. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The International Trade Compliance Division of the Office of Regulations and 
Rulings has prepared this publication on Customs Administrative Enforce- 
ment Process: Fines, Penalties, Forfeitures and Liquidated Damages as 
part of a series of informed compliance publications regarding Customs procedu- 
res. We sincerely hope that this material, together with seminars and increased 
access to Customs rulings, will help the trade community to improve, as smoothly 
as possible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain a ruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

STuaRT P. SEIDEL 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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CUSTOMS ADMINISTRATIVE ENFORCEMENT PROCESS: FINES, 
PENALTIES, FORFEITURES & LIQUIDATED DAMAGES 


I. INTRODUCTION 


Enforcement of the Customs, navigation and related laws has been 
an important function of the U.S. Customs Service since the foundation 
of the Federal government under the U.S. Constitution in 1789. The sec- 
ond act of the new Federal government was the Act of July 4, 1789, “lay- 
ing duties on goods, wares and merchandises (sic) imported into the 
United States.” The third act was the Act of July 20, 1789 “imposing du- 
ties on tonnage” of vessels. These and subsequent tariff acts were to be 
the major sources of Federal revenue until the income tax arrived in the 
early twentieth century. In order to administer and enforce these im- 
portant revenue laws, the fifth act of Congress, the Act of July 31, 1789, 
established a Customs Service, consisting of collectors, naval officers 
and surveyors in 59 districts in the eleven states which had ratified the 
new Constitution (North Carolina and Rhode Island had not yet rati- 
fied the Constitution and were treated as foreign countries under the 
tariff laws). 

The Act of July 31, 1789 also established fines and penalties and sub- 
jected merchandise to forfeiture for breaches of the various provisions. 
The authority to make seizures and enforce any fines, penalties or bond 
provisions was vested in the Customs field personnel, and the collectors 
were authorized to institute judicial proceedings to perfect any forfei- 
tures and collect any fines or penalties which had accrued. In the early 
years, all fines, penalties, and forfeitures required judicial enforcement, 
and there was no provision allowing the granting of equitable relief. 
However, these problems were partially remedied in the Act of March 3, 
1797, when the authority to grant equitable relief from a penalty or for- 
feiture by way of remission or mitigation was vested in the Secretary of 
the Treasury after a petition seeking such relief had been filed in court, 
and a judge had reported the facts to the Secretary. 

The original procedures were very cumbersome. The collector trans- 
mitted all enforcement actions to the United States district attorney 
(now renamed the U.S. Attorney) who instituted the judicial collection 
or forfeiture action. A person seeking relief had to admit the violation, 
or await a court judgment finding a violation, and submit a petition for 
relief explaining the facts and circumstances that led to the violation. 
The judge then examined the circumstances and reported the facts to 
the Secretary of the Treasury, who could mitigate or remit the fine, pen- 
alty or forfeiture and order discontinuance of the litigation. 

Subsequent legislation simplified the procedures by allowing peti- 
tions for relief to be filed directly with the Secretary, prior to commence- 
ment of litigation and by establishing administrative procedures for 
forfeiture and penalty assessment. Initially, these procedures only ap- 
plied to cases involving low value forfeitures or small monetary fines or 


penalties (under $50), but eventually these procedures were extended 
to all cases. 
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In the early years, the Secretary of the Treasury personally exercised 
the authority to remit or mitigate fines, penalties or forfeitures. Over 
the years, as the country grew and the Secretary’s responsibilities in- 
creased, the Secretary’s authority to remit or mitigate penalties and 
forfeitures was delegated to subordinate officials in the Department 
and the Customs Service. The present remission and mitigation author- 
ity is contained in 19 U.S.C. 1618 and 19 U.S.C. 1623(c) which provide: 


19 U.S.C. 1618 


Whenever any person interested in any vessel, vehicle, aircraft, 
merchandise, or baggage seized under the provisions of this chap- 
ter, or who has incurred, or is alleged to have incurred, any fine or 
penalty thereunder, files with the Secretary of the Treasury if un- 
der the customs laws, and with the Commandant of the Coast 
Guard or the Commissioner of Customs, as the case may be, if un- 
der the navigation laws, before the sale of such vessel, vehicle, air- 
craft, merchandise, or baggage a petition for the remission or 
mitigation of such fine, penalty, or forfeiture, the Secretary of the 
Treasury, the Commandant of the Coast Guard, or the Commis- 
sioner of Customs, if he finds that such fine, penalty, or forfeiture 
was incurred without willful negligence or without any intention 
on the part of the petitioner to defraud the revenue or to violate the 
law, or finds the existence of such mitigating circumstances as to 
justify the remission or mitigation of such fine, penalty, or forfei- 
ture, may remit or mitigate the same upon such terms and condi- 
tions as he deems reasonable and just, or order discontinuance of 
any prosecution relating thereto. In order to enable him to ascer- 
tain the facts, the Secretary of the Treasury may issue a commis- 
sion to any customs officer to take testimony upon such petition: 
Provided, That nothing in this section shall be construed to deprive 
any person of an award of compensation made before the filing of 
such petition. 

19 U.S.C. 1623(c) 


The Secretary of the Treasury may authorize the cancellation of 
any bond provided for in this section, or of any charge that may 
have been made against such bond, in the event of a breach of any 
condition of the bond, upon the payment of such lesser amount or 
penalty or upon such other terms and conditions as he may deem 
sufficient. In order to assure uniform, reasonable, and equitable 
decisions, the Secretary of the Treasury shall publish guidelines es- 
tablishing standards for setting the terms and conditions for can- 
cellation of bonds or charges thereunder. 


The Secretary has also been granted the authority to compromise 
claims. This authority is presently contained in 19 U.S.C. 1617 which 
provides: 


Upon a report by a customs officer, United States attorney, or any 
special attorney, having charge of any claim arising under the cus- 
toms laws, showing the facts upon which such claim is based, the 

robabilities of arecovery and the terms upon which the same may 
be compromised, the Secretary of the Treasury is authorized to 
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compromise such claim, ifsuch action shall be recommended by the 
General Counsel for the Department of the Treasury. 


II. DELEGATION OF AUTHORITY FROM TREASURY OVER FUNCTIONS 
RELATING TO FINES, PENALTIES, FORFEITURES AND LIQUIDATED 
DAMAGES 

Customs has full authority to assess penalties and liquidated dam- 
ages claims and seize merchandise for violations of customs or other 
laws enforced by the Customs Service. With the exception of certain 
instances where the Treasury Department has retained jurisdiction, 
Customs has been delegated broad authority to remit, mitigate, cancel 
or compromise claims for forfeitures, penalties or liquidated damages. 

Generally, assessments of forfeitures, penalties and liquidated dam- 
ages claims are made by the local Fines, Penalties and Forfeitures Offi- 
cers (FPFOs) throughout Customs. Currently, forty-three (43) FPFOs 
and six (6) National Seizures and Penalties Officers (NSPOs) are lo- 
cated in the Customs field offices. These officials have been delegated 
the authority of the Commissioner of Customs to issue decisions on ini- 
tial and supplemental petitions for relief from penalty, forfeitures and 
liquidated damages claims for amounts not exceeding $100,000 in value, 
except in the limited circumstances where the delegated amount is ei- 
ther higher or lower. 

The Office of Regulations and Rulings (OR&R), International Trade 
Compliance (ITC) Division, Headquarters, which includes the Penal- 
ties Branch, has been delegated the authority of the Commissioner of 
Customs to issue decisions on initial and supplemental petitions for 
claims exceeding $100,000 in value, except in the limited circumstances 
where the delegated amounts to the field are either higher or lower. 


Ill. ADMINISTRATIVE PROCESS FOR FORFEITURE CLAIMS IN CASES OF 
SEIZURE OF PROPERTY FOR VIOLATIONS OF CUSTOMS OR OTHER 
Laws 

A. WHAT Is A SEIZURE AND WHEN May IT OCCUR? 

Property may be “seized” for certain violations of the Customs and 
related laws. In a seizure, a government official takes physical posses- 
sion of the merchandise or other article, such as a car, vessel or aircraft. 

Under the Customs laws, there are two types of seizures. The first is 
where a law provides for “forfeiture” of the property. In these situa- 
tions, if the forfeiture is perfected through appropriate judicial or ad- 
ministrative means, the seized property will become the property of the 
Federal government and the owner and any other claimants will lose 
their interest in the property. In most of these cases, the forfeiture “re- 
lates back” to the time of the offense and the United States obtains good 
title from that date. In the second type of seizure, the property is seized 
to secure payment of a monetary penalty. If the penalty is not paid, the 
property will be sold to pay the penalty, with the balance being subject 
to claims of the owners, lien holders or other lawful claimants. 

Customs must have probable cause to believe that there was_a viola- 
tion of a customs law or other law enforced by Customs with respect to 
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specific property (e.g., undeclared or smuggled property; counterfeit 
trademark goods). If, pursuant to statutory authority and Customs sei- 
zure policy, property is seized, the seizure represents enforcement ac- 
tion against the property (i.e., aclaim for forfeiture). Except in the case 
of seizures to secure payment ofa penalty, the property, not the import- 
er, is considered the violator. 

Types of seized merchandise and infractions include: 


prohibited merchandise (e.g., controlled substances, pornog- 
raphy, counterfeit goods, etc.); 

restricted merchandise (e.g., restrictions imposed by textile 
quota agreements, Consumer Product Safety Commission, 
Foreign Assets Control, Environmental Protection Agency, 
Food and Drug Administration/USDA, etc.); 

undeclared, unreported or smuggled merchandise (e.g., goods 
undeclared by passengers entering the U.S., unreported cur- 
rency over $10,000, etc.); and 


goods which aid or facilitate the illegal importation of mer- 


chandise (e.g., conveyances or other merchandise used to hide 
or conceal illegal goods). 


Customs may consider various alternatives prior to seizure. First, 
Customs can reject or deny entry. Second, Customs may detain goods. 
Detention represents a formal Customs procedure, which requires no- 
tice to the importer within five (5) days from the decision that a restric- 
tion applies. Third, if the goods are not prohibited, they may be entered 
into a bonded warehouse or a foreign trade zone (FTZ) with subsequent 
withdrawal once the defect or restriction is corrected. Fourth, Customs 
may issue amonetary penalty (e.g., 19 U.S.C. 1592 or 1595a(b)) in lieu of 
seizure if the defect or restriction pertaining to the good is corrected. By 
policy, prospective seizures of certain property having a domestic value 


of $100,000 or greater require advance referral to, and approval by 
Headquarters. 


B. WHEN WILL CUSTOMS PROCEED WITH A FORFEITURE? 


Generally, administrative forfeiture pursuant to 19 U.S.C. 1607 is ap- 
propriate if the seized goods are: 


of a forfeiture value of $500,000 or less; 
a conveyance used to smuggle drugs; 
prohibited merchandise; or 

monetary instruments of any amount. 


However, the claimant also may obtain judicial forfeiture by filing a 
cost bond in the penal sum of the lesser of $5,000 or 10% of the forfeiture 
value of the claimed property, but not less than $250. (19 U.S.C. 1608 
and 19 CFR 162.47.) 


In almost all other cases, judicial forfeiture pursuant to 19 U.S.C. 
1610 is appropriate. 

In the case of goods or other property subject to administrative forfei- 
ture, a Notice of Seizure is sent to known parties having an interest in 
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the seized property which advises them of their options. Generally, 
these parties may: 


* choose to do nothing, in which case the government will begin 
forfeiture proceedings by publishing a notice in a newspaper 
on the date specified in the notice; 
request that Customs begin forfeiture proceedings sooner 
than the date specified in the notice; 
file a petition for relief (with a waiver of immediate institution 
of forfeiture proceedings); 
make an offer in compromise to settle the case; or 
file a claim and cost bond to initiate immediate referral to the 
US. Attorney for the institution of judicial forfeiture. 


In the case of goods subject to judicial forfeiture, parties known to 
have an interest are sent a Notice of Seizure and a Notice of Election of 
Proceedings [option to petition for administrative relief under 19 U.S.C. 
1618, or to request the institution of immediate forfeiture]. 

In connection with any seizure of property that may be related to a 
possible criminal prosecution, Customs must report the matter to the 
appropriate U.S. Attorney. If requested by the U.S. Attorney, the admin- 
istrative processing of seizures, may be delayed to avoid interference 
with any criminal prosecution. Assuming criminal prosecution is de- 
clined, or, ifaccepted, Customs has received consent of the U.S. Attorney 
to proceed administratively, the notices discussed above will be issued. 

Generally, most claimants of seized property waive their rights to im- 
mediate forfeiture and elect to file a petition for administrative relief 
from the forfeiture. With the exception of certain instances where the 
Secretary of Treasury specifically has retained jurisdiction, Customs 
has been delegated broad authority, pursuant to 19 U.S.C. 1618, toremit 
or mitigate claims for forfeitures (i.e., provide administrative relief) 
through its petition decisions. 

In cases subject to administrative forfeiture, ifno petition for relief is 
filed or claim and bond given pursuant to 19 U.S.C. 1608, Customs will 
proceed to forfeit the conveyance or merchandise by publishing a notice 
in a newspaper for three consecutive weeks, after which the property is 


deemed forfeited (unless during that time a claim and cost bond is filed). 
(19 U.S.C. 1609.) 


C. WHEN WILL CUSTOMS PERMIT EARLY RELEASE OF 
SEIZED PROPERTY? 


Pending a final decision on the section 1618 petition (see discussion 
below), Customs also entertains requests for early release of the seized 
property, provided: 


¢ the importation is not prohibited; 

* the petitioner deposits a sum that approximates the final 
amount for remission of the forfeiture; and 
the petitioner agrees to hold the government harmless and 


pay administrative (e.g., storage) charges in connection with 
the seizure. 
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The local FPFO responsible for the seizure makes the early release 
decision in cases where the forfeiture value of the seized property is less 
than or equal to $100,000. OR&R, ITC Division, must approve the deci- 
sion where the forfeiture value is greater than $100,000. 


D. WHaT ARE THE STEPS TO THE PETITION PROCESS FoR 
REMISSION OF A FORFEITURE? 


After receiving the Notice of Seizure, a person having an interest in 
the seized property may file a petition for relief with the local FPFO. 
There is no requirement for any specific format for the petition for re- 
lief. A letter detailing the underlying facts and circumstances is suffi- 
cient. 

Generally, dispositions of petitions adhere to established guidelines 
for granting or denying relief based upon mitigating factors (e.g., coop- 
eration by the petitioner with the Customs investigation) or aggravat- 
ing factors (e.g., prior record of a similar violation by the petitioner). If 
relief is granted, in lieu of forfeiture of the property, Customs collects 
from the petitioner a monetary amount generally based upon specified 
percentages of the dutiable value of the seized property (e.g., remission 
upon payment of 30-50 percent of the dutiable value for first time, in- 
tentional importation contrary to law). Normally, dutiable value (the 
value upon which Customs assesses duties) is less than the forfeiture 
(domestic) value of the seized goods. 

The petition period normally is limited to thirty (30) days, un- 
less the FPFO extends the period. A petitioner may file a supple- 
mental petition seeking further review of the petition. In cases 
where the violator does not file a petition, the case may be re- 
ferred to the U.S. Attorney for judicial forfeiture or processed 
administratively for summary forfeiture disposition. 

All petitions for relief are filed with the FPFO. In most cases (e.g., 
seizures for introduction [or facilitation of the introduction] 
of merchandise contrary to law under 19 U.S.C. 1595a(c) and 
1595a(a) and export control or Office of Foreign Assets Control 
[OFAC] seizures (22 U.S.C. 401)), the FPFO decides petitions in 
cases where the forfeiture value of the seized goods is less than or equal 
to $100,000 and OR&R, ITC Division, decides those petitions in cases 
where the forfeiture value is greater than $100,000. The same jurisdic- 
tional amounts apply to supplemental petitions, except that if the for- 
feiture value is less than or equal to $100,000, the NSPO decides. (For 
further information concerning the petition process, see 19 CFR Part 
Fei 

However, the following are examples of exceptions to the above gen- 
eral rule regarding petition decisions: 


¢ For the failure to declare merchandise (19 U.S.C. 1497) 
(forfeiture value plus personal penalty), the FPFO decides 
petitions in cases where the dual liability is less than or equal 
to $100,000. The OR&R, ITC Division, decides those petitions 
in cases where the dual liability is between $100,000 and 
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$250,000. Treasury decides those petitions in cases where the 
dual liability is greater than $250,000. 

In cases of monetary instruments or currency reporting 
(31 U.S.C. 5316 and 5317) violations, the FPFO decides peti- 
tions where the forfeiture value of the monetary instrument is 
less than or equal to $100,000. OR&R, ITC Division, decides 
those petitions in cases where the forfeiture value is between 
$100,000 and $500,000. Treasury decides those petitions in 
cases where the forfeiture value is greater than $500,000. 
However, if OR&R, ITC Division, decides not to remit the for- 
feiture or any portion of the monetary instruments, it main- 
tains jurisdiction regardless of the forfeiture value of the 
monetary instrument. 

Finally, in cases of violations involving conveyances (such 
as 19 U.S.C. 1595a(a)), the FPFO decides petitions where the 
forfeiture value of the conveyance (e.g., aircraft, vehicles, ves- 
sels, etc.) is less than or equal to $100,000. OR&R, ITC Divi- 
sion, decides those petitions in cases where the forfeiture 
value is between $100,000 and $500,000 and where the case 
does not involve common carriers. The Treasury decides those 
petitions in cases where the forfeiture value is greater than 
$500,000 or the case involves common carriers. 


E. WHat ARE CusToMs DISPOSITIONS FOR REMISSION OF A 
FORFEITURE AND WHAT ACTION May CusTOMS TAKE IF A 
PETITIONER DoEs Not CoMPLy WITH SUCH RELIEF? 

Customs remits most forfeitures (i.e., returns the property) upon 
payment of a monetary amount and costs associated with the seizure 
(e.g., storage) as well as upon execution of a Hold Harmless Agreement 
by the petitioner. In many cases, including the introduction (or facilita- 
tion of the introduction) of merchandise contrary to law under 19 U.S.C. 
1595a(c) and 1595a(a), Customs will release the seized property upon 
payment of an amount within the following ranges: 


First offense with mitigating, but no aggravating factors: pay- 
ment of 10-30% of the dutiable value of the seized goods. 
First offense with aggravating factors or second offense with 
no aggravating factors: payment of 30-50% of the dutiable 
value of the seized goods. 

Second offense with aggravating factors or third/subsequent 
ee payment of 50-80% of the dutiable value of the seized 
goods. 


For the remission of goods subject to forfeiture in cases of export 
control or Office of Foreign Assets Control (OFAC) violations 
under 22 U.S.C. 401, if the exporter corrects the violation Customs 
generally will release the seized property upon payment of an amount 
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within the following ranges for violations occurring within a three year 


period: 


¢ Substantive Violations (i.e., failure to obtain a State or Com- 
merce Department license) 


First offense: $2,500 or the invoiced value of the violative 
goods, whichever is lower. 

Second offense: $3,500 or the invoiced value of the viola- 
tive goods, whichever is lower. 

Third offense: $5,000 or the invoiced value of the violative 
goods, whichever is lower. 

Fourth offense: $7,000-$10,000 (depending on mitigat- 
ing or aggravating factors), or the invoiced value of the 
goods, whichever is lower. 


Technical Violations (i.e., failure to validate, present, or refer- 
ence a State or Commerce Department license) 


First offense: $500 or invoiced value of violative goods, 
whichever is lower. 

Second offense: $750 or invoiced value of violative goods, 
whichever is lower. 

Third offense: $1,500 or invoiced value of violative goods, 
whichever is lower. 

Fourth and subsequent offenses: $2,000-$4,000 (depend- 
ing on mitigating or aggravating factors), or the invoiced 
value of the violative goods, whichever is lower. 


For the remission of liability in cases of the failure to declare mer- 
chandise under 19 U.S.C. 1497, Customs utilizes the guidelines set 
forth in 19 CFR Part 171, App A. Although these guidelines should be 
consulted for a full explanation, Customs generally will remit the liabil- 
ity upon payment of an amount within the following ranges: 


¢ Violations Involving Dutiable Articles 


If first offense, where there is knowledge of the declara- 
tion requirements, the undeclared articles are discovered 
by the Customs officers, and there are no mitigating or ag- 
avating factors: Three times duty (but not less than 
50), or the domestic value, whichever is lower. 
If mitigating factors are present: From one and one-half 
to three times the duty, or the domestic value, whichever 
is lower. 
If extraordinary mitigating factors are present: Customs 
may reduce the mitigated amount to one times the duty. 
Ifaggravating factors are present: From three to six times 
the duty (but not less than $100), or the domestic value, 
whichever is lower. 
If extraordinary aggravating factors are present: From 
six to eight times the duty, or the domestic value, whichev- 
er is lower, in cases where the offense is a second or subse- 
—_ violation. No less than eight times the duty, or the 
omestic value, whichever is lower, in cases where the of- 


fense is asecond or subsequent violation and there are ag- 
gravating factors. 
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Violations Involving Absolutely Free (duty free HTSUS provi- 
sions) or Conditionally Free (Generalized System of Prefer- 
ences [GSP], Chapter 98, HTSUS, etc.) Articles 


¢ If first offense, involving conditionally free articles: One 
time the duty that would have been due if the articles had 
not been entitled to the benefit. 
If first offense, involving absolutely duty-free articles: 
From one to five percent of the domestic value, but not 
less than $50 (or the domestic value, whichever, is less) 
nor more than $1,000. 
If mitigating factors are present: Customs may reduce the 
mitigated amount to a lower figure. 
If aggravating factors are present: For conditionally free 
articles, from one to two times the duty (but not less than 
$100), or the domestic value, whichever is lower, and for 
absolutely free articles, from five to ten percent of the do- 
mestic value, but not less than $100. 


For the remission of goods subject to forfeiture in cases of monetary 
instrument or currency reporting violations under 31 U.S.C. 
5316 and 5317, Customs generally will release the monetary instru- 
ment or currency upon payment of the following standard amounts 
based on the amount transported (in cases where the reporting viola- 
tion has no connection to illegal activity): 


Transport of $15,000 or less: $500 standard amount. 
Transport of $15,001—$25,000: $1,000 standard amount. 
Transport of $25,001—$40,000: $2,500 standard amount. 
Transport of $40,001—$70,000: $5,000 standard amount. 
Transport of $70,001—$120,000: $10,000 standard amount. 
Transport of $120,001—$200,000: $20,000 standard amount. 
Transport of $200,001—$500,000: $30,000 standard amount. 
Transport of $500,001—$1,000,000: $50,000 standard 
amount. 

Transport of more than $1,000,000: decided in accordance 
with Customs Treasury delegations and policy. 


[Note that Treasury approval is required in cases where the forfeiture 
value is greater than $500,000. ] 

Customs may reduce the amount sought for remission by up to ten 
(10) percent of the standard amount for each mitigating factor present, 
but by no more than thirty (30) percent of the standard amount. Ex- 
traordinary mitigating factors may warrant remission of all, or asignif- 
icant portion of the standard amount. 
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FACTORS TO BE CONSIDERED IN ALL CASES 


With regard to the disposition of any forfeiture case, mitigating fac- 
tors, when applicable, may decrease the penalty amount the petitioner 


must pay for remission of the forfeiture. Generally, mitigating factors 
include: 


prior good record; 
inexperience; 
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cooperation with, or voluntary disclosure of a violation to, 
Customs officers; and 


¢ contributory Customs negligence. 


Aggravating factors are those which, when applicable, could result 
in an increase of the penalty amount the petitioner must pay for remis- 
sion of the forfeiture, or could result in relief from the forfeiture being 
denied. Aggravating factors include: 


* criminal violation relating to the subject transaction; 
¢ repetitive violations of the same restriction involved in the sei- 
zure; and 


. evidence that the violation was intentional. 


In any cases where either Customs denies the petitioner any relief or 
the petitioner fails to comply with the relief granted by Customs, the 
case either will be referred to the U.S. Attorney for judicial forfeiture or 


will be processed administratively by Customs for summary forfeiture 
disposition. 


[See next page for a chart of the seizure process] 
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Administrative Process: 
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IV. ADMINISTRATIVE PROCESS FOR MONETARY PENALTIES ASSESSED 
AGAINST INDIVIDUALS INVOLVED IN A VIOLATION 


A. WHEN IS A PENALTY ASSESSED AGAINST AN INDIVIDUAL? 


When a violation of Customs laws or laws enforced by Customs is dis- 
covered, in addition to, or in lieu of, seizure and/or referral for criminal 
prosecution, Customs usually has the option of assessing a personal 
penalty against the alleged violator(s). In some cases, commercial viola- 
tions are first reviewed by a multidiscipline Enforce Evaluation Team 
(EET) to determine whether a penalty should be issued or whether 
another action would be more appropriate under the circumstances. 
The EET may recommend actions ranging from compliance improve- 
ment plans to referral for criminal prosecution. 


B. WHaT ARE THE STEPS TO THE PENALTY PROCESS? 
1. CusTOMS ISSUES PREPENALTY AND/OR PENALTY NOTICES 

While the penalty process generally begins with the FPFO’s issuance 
of the Penalty Notice (CF 5955A) to the alleged violator, some statutes 
require the issuance of a prepenalty notice and opportunity for re- 
sponse before Customs makes its penalty claim (i.e., issues a penalty no- 
tice). 

A prepenalty notice is a written notice that Customs is “contemplat- 
ing” issuance of a penalty against a named person and/or entity. At this 
preliminary stage, the named person and/or entity is given information 
regarding the alleged violation and provided an opportunity to present 
reasons why Customs either should not issue the penalty claim at all, or 
should not issue the penalty claim in the contemplated amount. 

Penalties requiring the issuance of a prepenalty notice before is- 
suance of a penalty notice include: 


commercial fraud and negligence (19 U.S.C. 1592); 
drawback penalties (19 U.S.C. 1593a) 
customs broker penalties (19 U.S.C.1641); 
recordkeeping penalties (19 U.S.C. 1509); 
falsity or lack of manifest (19 U.S.C.1584(a)(1)); and 
equipment and vessel repairs (19 U.S.C. 1466). 
Generally, the alleged violator has thirty (30) days from the date of 
mailing of the prepenalty notice for response. 
Penalties not requiring the issuance of a prepenalty notice include: 
* penalties for aiding unlawful importation (19 U.S.C. 
1595a(b)); 
drug related manifest penalties (19 U.S.C. 1584(a)(2)); 
counterfeit trademark penalties (19 U.S.C. 1526(f)); 


conveyance arrival, reporting, entry, and clearance violations 
(19 U.S.C. 1436); and 


coastwise trade (Jones Act) violations (46 U.S.C. App. 883). 
1. ALLEGED VIOLATOR RESPONDS AND/OR PETITIONS 


Upon receipt of the alleged violator’s prepenalty response, the FPFO 
either will proceed to issue a penalty claim if the violation is substan- 
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tiated or issue a written statement that Customs has chosen not to as- 
sess a penalty. 

If the FPFO assesses a penalty, generally, the alleged violator has 
sixty (60) days form the date of mailing the penalty notice to file a peti- 
tion for relief. If the alleged violator provides no response (petition), 
Customs may refer the case for collection action. 

Most penalties are assessed at the statutory maximums applicable to 
the alleged violation (e.g., most section 1592 fraud penalties are as- 
sessed at the maximum domestic value amount). However, in most 
cases, petitions for mitigation or remission are filed under 19 U.S.C. 
1618. Petitioners may be permitted to make oral presentations to Cus- 
toms officials, depending on the law and regulations involved. 

Customs decides to grant or deny mitigation of penalties in accor- 
dance with established guidelines for the particular penalty statute in- 
volved. For instance, guidelines for section 1592 and section 1641 
penalties are set forth as Appendices B and C of Part 171 of the Customs 
Regulations. 

The alleged violator may file a first supplemental petition for further 
relief from the penalty. Generally, the office unit that decided the initial 
petition may grant further relief. However, if the request for further re- 
lief is recommended to be denied, a higher-level office unit must decide 
the matter. A second supplemental petition, however, may be filed only 
after full payment is made of the penalty amount stated in the decision 
on the first supplemental petition. 


In. CUSTOMS May REFER CLAIMS For 
COLLECTION ACTION AND/OR JUDICIAL ENFORCEMENT 
If the assessed or mitigated penalty is not paid within 


the time stated in the penalty notice (e.g., cases where a peti- 


tion for relief is not filed in response to Customs penalty 
claim) or 


the time stated in the decision on the petition (or supplemen- 
tal petition), 
the penalty claim will be referred for collection action. 

For all penalties except section 1592, 1593a and section 1641 penal- 
ties, the cases initially are referred to the Customs National Finance 
Center for billing, before referral for judicial enforcement. For section 
1592, 1593a and section 1641 penalties, the collection action begins by 
immediate referral of the case to the Office of Chief Counsel for initia- 
tion of judicial enforcement proceedings. 


Iv. Customs ALSO May COMPROMISE OR “SETTLE” CLAIMS 


In addition to the authority to remit and mitigate penalties and for- 
feitures pursuant to 19 U.S.C. 1618, the authority delegated by the Sec- 
retary of the Treasury to the Commissioner of Customs includes the 
authority to compromise (settle) penalty claims pursuant to 19 U.S.C. 
1617, upon the recommendation of the General Counsel of the Treasury 
Department or his designee (usually the Office of Chief Counsel of Cus- 
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toms). The only relevant factors in deciding whether to compromise a 
claim are: 


the risks in litigation for the government’s recovery of the as- 
sessed penalty amount and 
the financial inability of the alleged violator to pay the as- 
sessed or mitigated penalty. 

The alleged violator may make an offer in compromise at any time 
during the course of the penalty proceeding. 

Claims under section 1592(d) for the loss of duties lawfully owed Cus- 
toms (i.e., duty demands) as a result of a commercial fraud, gross negli- 
gence or negligence violations may be compromised only by the 
Secretary of the Treasury, or his designee upon approval by the Office of 
General Counsel, or his designee. The Secretary of the Treasury has not 
delegated his authority to compromise duty claims to Customs. 


C. WHAT ARE THE SPECIFIC ELEMENTS COMPRISING 
THE VARIOUS MONETARY PENALTIES? 


1. COMMERCIAL FRAUD AND NEGLIGENCE PENALTIES 
(19 U.S.C. 1592) 


19 U.S.C. 1592 provides for penalties against any person who: 


¢ _ by fraud (i.e., voluntarily and intentionally), gross negligence 
(i.e., with actual knowledge or wanton disregard), or negli- 
gence (i.e., fails to exercise reasonable care), 
enters or introduces (or attempts to enter or introduce) any 
merchandise into the commerce of the U.S., 
by means of any document or electronically transmitted data 
or information, written or oral statement, or act which is ma- 
terial and false, or any omission which is material (i.e., the fal- 
sity has the potential to alter the classification, appraisement, 
or admissibility of merchandise, or the liability for duty or if it 
tends to conceal an unfair trade practice under the antidump- 
ing, countervailing duty or similar statute, or an unfair act in- 
volving patent or copyright infringement). 


Section 1592 provides for the assessment of penalties against the al- 
leged violator at a maximum of: 


the domestic value of the merchandise in the case of fraud 
violations; 

four times the loss of lawful duties, taxes, and fees deprived the 
government, or 40% of the dutiable value if the violation did 
not affect the assessment of duties (but in no case to exceed the 
domestic value of the merchandise), in the case of gross negli- 
gence violations; and 

two times the loss of lawful duties, taxes, and fees deprived the 
government, or 20% of the dutiable value if the violation did 
not affect the assessment of duties (but in no case to exceed the 


domestic value of the merchandise), in the case of negligence 
violations. 


Pursuant to 19 U.S.C. 1592(d), Customs also may issue duty demand 
claims, in addition to penalties, for violations of section 19 U.S.C. 





250 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 25, JUNE 21, 2000 


1592(a), which have resulted in the loss of lawful duties. The FPFO is- 
sues notice to any person liable for payment of the actual duties (e.g., 
the violator, the importer or, if unable to pay, the surety). 

Petitions for relief from section 1592 penalties may be filed pursuant 
to 19 U.S.C. 1618. All petitions are filed with the FPFO of the port at 
which the penalty is assessed. The FPFO decides petitions in cases 
where the penalty claim is less than or equal to $50,000, and OR&R, 
ITC Division, decides those petitions in cases where the penalty claim is 
greater than $50,000. The NSPO decides supplemental petitions in 
cases where the penalty claim is less than or equal to $25,000, and 
OR&R, ITC Division, decides those supplemental petitions in cases 
where the penalty claim is greater than $25,000. 

Customs considers various mitigating and aggravating factors 
throughout the petition stage. 


¢ Mitigating factors include: contributory Customs error, 
cooperation with the investigation, immediate remedial ac- 
tion, inexperience in importing, and prior good record. 
Extraordinary mitigating factors justifying further relief 
include: inability to obtain jurisdiction or to enforce a judg- 
ment against the violator, inability to pay the mitigated penal- 
ty, extraordinary expenses for the alleged violator, and 
Cusine knowledge of the violation. 

—_ factors include: obstructing the investigation, 

withholding evidence, providing misleading information con- 

cerning the violation, textile transshipment, and prior sub- 

stantive 1592 violations with a final administrative finding of 

culpability. 


Generally, Customs may mitigate section 1592 penalties to amounts 
within the following ranges: 


Fraud—from a minimum of 5 times to a maximum of 8 times 

the total duty loss, or 50% to 80% of the dutiable value in non- 

revenue loss cases, but never to exceed the domestic value of 
the merchandise; 

Gross negligence—from a minimum of 2.5 times to a maxi- 

mum of 4 times the total duty loss, or 25% to 40% of the duti- 

able value in non-revenue loss cases, but never to exceed the 
domestic value of the merchandise; or 

Negligence—from a minimum of 0.5 times to a maximum of 

2 times the total duty loss or 5% to 20% of the dutiable value in 


non-revenue loss cases, but never to exceed the domestic value 
of the merchandise. 


A person who discloses the circumstances of the section 1592 viola- 
tion, before or without knowledge of the commencement of a formal in- 
vestigation (i.e., makes a prior disclosure) can receive substantially 
reduced penalties. 


* Inthe case of negligence or gross negligence violations, if 
there is an actual revenue loss (i.e., loss of duties, taxes or fees 


after Customs already has liquidated the entries as final), the 
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reduced penalty is an amount equal to interest from the date of 
liquidation. 

In the case of negligence or gross negligence violations, 

if there is a potential revenue loss (i.e., loss of duties, taxes or 
fees prior to Customs liquidation of the entries as final), the 
penalty is remitted in full. 

In the case of fraud violations, the reduced penalty always 
equals one times the actual and potential revenue loss (or 10% 
of the dutiable value, if the violation did not affect the assess- 
ment of duties). 


For further information concerning prior disclosures, consult Cus- 
toms Informed Compliance Publication, What Every Member of the 
Trade Community Should Know About: The ABC’s of Prior Disclosure, 
dated May, 1998. 

By delegation, the OR&R, ITC Division, and the Office of Chief Coun- 
sel both must approve all offers in compromise of asection 1592 penalty 
action, submitted pursuant to section 1617. The alleged violator may 
make an offer in compromise at any time, regardless as to whether Cus- 
toms already has issued a pre-penalty or penalty notice. 

Generally, Customs will not seize merchandise subject to a section 
1592 penalty action. However, Customs will seize such merchandise in 
cases where it possesses a reasonable belief that: 


° the alleged violator is insolvent; 

¢ the alleged violator is beyond the jurisdiction of the U.S.; 

° seizure is essential to protect the revenue; or 

* seizure is essential to prevent the introduction of prohibited 
or restricted merchandise. 


i. DRAWBACK PENALTIES (19 U.S.C. 1593a) 
Section 1593a provides for penalties against any person who: 
¢ by fraud or negligence, 


¢ — seeks, or attempts to seek, the payment or credit of any draw- 
back claim, 


by means of any document or electronically transmitted data 
or information, written or oral statement, or act which is ma- 
terial and false, or any omission which is material. 

Drawback, in pertinent part, is the refund or remission, in whole or 
in part, of a customs duty, fee or internal revenue tax (in connection 
with the importation of merchandise) imposed under Federal law. A 
drawback claim represents the drawback entry and related documents 
required by regulation in order to request drawback payment. (For fur- 
ther information concerning drawback, consult Customs Informed 
Compliance Publication, What Every Member of the Trade Community 
Should Know About: Drawback, dated March, 1998.) 

Customs also may issue claims for duties, in addition to penalties, for 
violations of section 1593a(a), which have resulted in a loss of revenue 
to the government. The notice of the duty claim may be issued to any 
person liable for payment of actual duties (e.g., the importer or, if un- 
able to pay, the surety). 
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Generally, Customs may mitigate section 1593a penalties to amounts 
within the following ranges: 


¢ Fraud—three (3) times to one and one-half (112) times the loss 
of revenue; 

¢ Repeat negligence violation—fifty percent (50%) to twenty 
five percent (25%) the loss of revenue and; 

¢ First negligence violation—twenty percent (20%) to ten per- 
cent (10%) the loss of revenue. 


The FPFO decides petitions in cases where the assessed penalty is 
less than or equal to $50,000 and OR&R, ITC Division, decides those 
petitions in cases where the assessed penalty is greater than $50,000. 
The NSPO decides those supplemental petitions in cases where the as- 
sessed penalty is less than or equal to $25,000, and OR&R, ITC Divi- 
sion, decides those supplemental petitions in cases where the assessed 
penalty is greater than $25,000. 

Similar to the recordkeeping compliance program provided under 
section 1509 (discussed below), in the absence of fraud or repetitive 
violations, participants of the drawback compliance program may re- 
ceive a written notice of the violation in lieu of their first monetary pen- 
alty. 

Customs considers the same mitigating and aggravating factors pre- 
viously set forth for section 1592 penalties. Additionally, prior disclo- 
sures of the circumstances of the section 1593a violation also may result 
in substantially reduced penalties. 

As stated earlier with regard to 19 U.S.C. 1592 penalties, the OR&R, 
ITC Division, and the Office of Chief Counsel both must approve all of- 
fers in compromise of a drawback penalty action, pursuant to section 
1617. 

Customs promulgated its final drawback penalty regulations in 
65 Fed. Reg., 3803, Jan. 25, 2000. Consistent with these regulations, 
Customs can assess drawback penalties against anyone who filed a false 
drawback claim on or after November 25, 1998 (i.e., the date of Customs 
Bulletin publication of the automated drawback selectivity program). 


Ill. BROKER PENALTIES (19 U.S.C. 1641) 


Generally, Customs will assess penalties against customs brokers 
(i.e., those licensed to transact customs business on behalf of others, 
pursuant to 19 CFR Part 111) upto a maximum of $30,000 for the viola- 
tions included in any one penalty notice. Customs may issue penalties 
or may revoke or suspend a broker’s license or permit for violations of 
the broker’s statutory or regulatory responsibility. (See our publica- 
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tion, What Every Member of the Trade Community Should Know About: 
Customs Brokers (March, 2000) for more detail. These include: 


¢ failure ofabroker to exercise responsible supervision and con- 
trol over customs business. See 19 U.S.C. 1641(b)(4); 
° cases in which a customs broker: 


* madea material false or misleading statement or omitted 
a material fact in connection with any license or permit 
application or report filed with Customs; 
at any time after the filing of a license or permit applica- 
tion, was convicted of certain enumerated felonies or mis- 
demeanors; 
has violated any provision of any Customs laws, rules or 
regulations; 
has counseled, induced, knowingly aided or abetted 
another person’s violations of any Cusine laws, rules or 
regulations; 
without Customs written approval, has knowingly 
employed, or continues toemploy, any person convicted of 
a felony; and 
has in the course of Customs business, with intent to de- 
fraud, willfully and knowingly deceived, misled, or 
threatened any client or prospective client. (See 19 U.S.C. 
1641(d)(1) and (d)(2)(A)) 


In addition, pursuant to 19 U.S.C. 1641(b)(6), Customs may issue 
penalties (not to exceed $10,000 for each transaction) against any per- 


son who intentionally transacts customs business, other than solely on 
its own behalf, without holding a valid customs broker’s license. 

In cases where the broker allegedly has violated any of the laws, rules 
or regulations enforced by Customs (i.e., 19 U.S.C. 1641(d)(1)(C)), ina 
fraudulent manner, it is appropriate for Customs to impose additional 
penalties under 19 U.S.C. 1592. It is Customs policy, in cases of negli- 
gence or gross negligence, to impose additional penalties under 19 
U.S.C. 1592 only where the broker shared in the financial benefits to an 
extent over and above the prevailing brokerage fees. 

The FPFO decides petitions, and the NSPO decides supplemental 
petitions, in cases where the penalty claim is less than or equal to 
$10,000. OR&R, ITC Division, decides those petitions and supplemen- 
tal petitions in cases where the penalty claim is greater than $10,000. 

OR&R, ITC Division, and the Office of Chief Counsel both must ap- 
prove all offers in compromise of a broker penalty action, submitted 
pursuant to section 1617. 


IV. RECORDKEEPING PENALTIES (19 U.S.C. 1509) 


Certain persons who fail to produce, upon demand, an entry record 
enumerated in the Customs Regulations pursuant to 19 U.S.C. 
1509(a)(1)(A), commonly known as the “(a)(1)(A) list,” may be subject 
to recordkeeping penalties. The (a)(1)(A) list refers to records required 
by law or regulation for the entry of merchandise (whether or not Cus- 
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toms required their presentation at the time of entry). See 19 CFR Part 
163, App. 

The parties potentially liable for recordkeeping penalties include, 
but are not limited to, 


owners, 

importers, 

consignees, 

importers of record or entry filers. 


Customs may assess a recordkeeping penalty against these parties, or 
their agents (including customs brokers), when they: import merchan- 
dise into the U.S., file drawback claims, transport or store merchandise 
carried or held under bond, or knowingly cause the importation or 
transportation or storage of merchandise carried or held under bond 
into or from the U.S. Customs also may assess recordkeeping penalties 
against those parties who engage in activities which require the filing of 
adeclaration and/or entry, as well as against those parties who complete 
and sign a NAFTA Certificate of Origin. 

Customs imposes recordkeeping penalties based on one of two pos- 
sible levels ofa party’s culpability or behavior. These two levels of culpa- 
bility are willful failure and negligence. Ifa party’s failure to comply 
with Customs demand for an entry record resulted from a willful failure 
to produce that record, Customs may penalize that party in an amount 
not to exceed $100,000 or an amount equal to seventy five percent (75%) 
of the appraised value of the merchandise, whichever is less. If a party’s 
failure to comply with Customs demand for an entry record is due to 
negligence, Customs may penalize that party in an amount not to ex- 
ceed $10,000 or an amount equal to forty percent (40%) of the appraised 
value of the merchandise, whichever is less. 

Arecordkeeper may be certified as a participant in the recordkeeping 
compliance program after meeting the general recordkeeping require- 
ments. The recordkeeping requirements are established either under 
the recordkeeping compliance program or an alternative program ne- 
gotiated to suit the needs of the recordkeeper and Customs. Partici- 
pants of the recordkeeping compliance program, in the absence of 
willful or repeat violations, may receive from Customs a written notice 
of a violation in lieu of a monetary penalty. However, repeat violations 
by the recordkeeper may result in Customs issuance of penalties and re- 
moval of certification under the program until corrective action is tak- 
en to Customs satisfaction. 

Customs commenced the imposition of section 1509 recordkeeping 
penalties, for the failure to provide entry records lawfully demanded 
from July 15, 1996, the date the “(a)(1)(A) list” was published in the 
Federal Register. Prior to the FPFO’s issuance of a recordkeeping pre- 
penalty notice, it is necessary for the local Customs office contemplat- 
ing the issuance of the prepenalty first to obtain review and approval 
from OR&R, ITC Division. This review procedure has been in effect 
from the time Customs could begin to issue recordkeeping penalties 
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(i.e., July 15, 1996) and will remain in effect for one year commencing 
from the implementation date of the final recordkeeping guidelines. Af- 
ter this time, OR&R, ITC Division, may review any recordkeeping pre- 
penalty notice, in its own discretion, if warranted by the circumstances. 

In deciding petitions for relief from a recordkeeping penalty, Customs 
considers mitigating and aggravating factors similar to those set forth 
above for section 1592 penalties. (For further information concerning 
recordkeeping, consult Customs Informed Compliance Publication, 
What Every Member of the Trade Community Should Know About: Re- 
cords and Recordkeeping Requirements, dated June, 1998.) 


v. FAtsrry OR LACK OF MANIFEST (19 U.S.C. 1584(a)(1)) 


Any vessel master or person in charge of any vehicle bound to the US. 
who fails to produce a manifest to the demanding Customs officer is li- 
able for a penalty of $1,000. 

Additionally, in cases where Customs finds that the vessel master or 
responsible party has failed to manifest any merchandise on board the 
vessel or vehicle, the vessel master or responsible party is liable for a 
penalty equal to the lesser of $10,000 and the domestic value of the mer- 
chandise. Customs also will assess such a penalty in cases where the 
merchandise has been unladen from the vessel or vehicle and the vessel 
master or responsible party does not include or describe the merchan- 
dise in the manifest, or provides a manifest description inconsistent 
with the actual merchandise. 

An importing carrier, bonded carrier, container freight station opera- 
tor, bonded cartman, bonded warehouse or foreign trade zone propri- 
etor, importer or broker that detects any manifest discrepancy must 
report the discrepancy. Such parties should file a manifest discrepancy 
report, or MDR, to report and correct discrepancies in manifested 
quantities or data elements. 

Only section 1584(a)(1) penalties over $1,000 require the FPFO’s is- 
suance of a prepenalty notice. Section 1584 penalties are secured by in- 
ternational carrier’s bond (i.e., a contract between a carrier or his 
agent, and a surety, with Customs as the beneficiary, under which Cus- 
toms can collect a penalty or liquidated damages). Because section 
1584(a)(1) penalties may only be assessed up to $10,000, the FPFO has 
been delegated the authority to decide all petitions and the NSPO has 
the delegated authority to decide all supplemental petitions. 


vI. DRUG RELATED MANIFEST PENALTIES (19 U.S.C. 1584(a)(2)) 


If any unmanifested merchandise (as provided for in 19 U.S.C. 
1584(a)(1)), consists of certain controlled substances (illegal drugs such 
as marijuana, cocaine or smoking opium), Customs assesses penalties 
against the vessel master, person in charge of the vehicle, owner of the 
vessel or vehicle, or any other responsible party based on the quantity. 
For example, $500 per ounce of marijuana or $1,000 per ounce of heroin 


or cocaine. Section 1584 penalties are secured by international carrier’s 
bond. 
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The FPFO decides petitions, and the NSPO decides supplemental 
petitions, in cases where the penalty liability is less than or equal to 
$100,000. OR&R, ITC Division, decides those petitions and supplemen- 
tal petitions in cases where the penalty liability is greater than 
$100,000. However, in all such cases involving Air or Sea Super Carrier 
Initiative Program signatories, regardless of the penalty liability, 
OR&R, ITC Division, decides the petitions. 

The two main elements of a section 1584(a)(2) Carrier Initiative 
claim are: a) knowledge and b) highest degree of care and diligence. If 
Customs finds the carrier knew drugs were placed on the shipment or 
conveyance (i.e., knowledge), OR&R, ITC Division, will not grant any 
mitigation in its petition decision. Ifthere is no such knowledge and the 
carrier exercised the highest degree of care and diligence, OR&R, ITC 
Division, will grant relief and full mitigation in its petition decision. In 
all other cases, the amount of relief depends upon the level of culpabili- 
ty. 

Generally, OR&R, ITC Division, will mitigate penalties for unmanif- 
ested drugs as follows: 


¢ In cases of negligence, penalties will be mitigated from ten 
(10) to twenty-five (25) percent of the original penalty assess- 
ment, 
In cases of gross negligence, penalties will be mitigated from 
twenty-five (25) to fifty (50) percent of the original penalty as- 
sessment. 


Vil. EQUIPMENT AND VESSEL REPaIrs (19 U.S.C. 1466) 

The owners or masters of vessels documented under U.S. laws to en- 
gage in foreign or coasting trade are liable for entry and payment ofa 
50 percent ad valorem duty on the costs incurred in any foreign country 
for: 

* equipment purchased for the vessel; 


° rr parts or materials to be used in connection with the ves- 
sel; and 


* repair expenses. 


If the vessel owner or master willfully or knowingly neglects or fails 
to report, make entry, and pay duties, or makes any false statement re- 
garding such purchases or repairs without having reasonable cause to 
believe the truth of such statements, Customs may assess a penalty up 
to the value of the vessel or seize and forfeit the vessel. 

Under current guidelines, the FPFO issues all prepenalty notices 
concerning equipment and vessel repair violations at the lower of four 
(4) times the loss of revenue (duty) or the value of the vessel. If the viola- 
tion only consists of the late filing of documents, the FPFO will issue the 
prepenalty notice at two (2) times the loss of revenue. Section 1466 pen- 
alties are secured by international carrier’s bond. 

The FPFO decides petitions, and the NSPO decides supplemental 
petitions, in cases where the penalty amount is less than or equal to 
$100,000. OR&R, ITC Division, decides those petitions and supplemen- 
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tal petitions in cases where the penalty amount is greater than 
$100,000. 


vi. PENALTIES For AIDING UNLAWFUL IMPORTATION 
(19 U.S.C. 1595a(b)) 


Customs may assess penalties equal to the domestic value of any ar- 
ticles introduced or attempted to be introduced into the U.S. contrary to 
law. Any person who directs, assists financially or otherwise, or is any 
way concerned in any unlawful activity provided for in 19 U.S.C. 
1595a(a) is liable to a penalty equal to the domestic value of the article 
or articles introduced or attempted to have been introduced. Section 
1595a(a) concerns the importation, bringing in, unlading, landing, re- 
moval, concealing, harboring, or subsequent transportation of any ar- 
ticle which is being or has been introduced, or attempted to be 
introduced, into the U.S. contrary tolaw. The introduction of prohibited 
merchandise and, in many cases, restricted merchandise, are common 
examples of the cases where Customs may issue a section 1595a(b) pe- 
nalty. Some specific violations for which Customs issues section 
1595a(b) penalties, include: 19 U.S.C. 1304 (improper country of origin 
marking), 19 U.S.C. 1448 (removal from Customs custody without au- 
thorization), and 21 U.S.C. 301 (introduction of adulterated or mis- 
branded food). 

The FPFO decides petitions, and the NSPO decides supplemental 
petitions, in cases where the domestic value of the merchandise is less 


than or equal to $100,000. OR&R, ITC Division, decides petitions and 
supplemental petitions in those cases where the domestic value is great- 
er than $100,000. The mitigation guidelines for remission of section 
1595a(c) seizures apply to mitigation of 1595a(b) penalties. 


Ix. COUNTERFEIT TRADEMARK PENALTIES (19 U.S.C. 1526(f)) 


Section 1526(f) provides for fines against anyone who directs or as- 
sists (financially or otherwise) the importation of merchandise, for sale 
or public distribution, that is seized pursuant to 19 U.S.C. 1526(e). Sec- 
tion 1526(e) provides for the seizure of merchandise bearing a counter- 
feit mark, imported in violation of 15 U.S.C. 1124, and the forfeiture of 
such merchandise in the absence of written consent of the trademark 
owner. [A counterfeit trademark is a spurious trademark that is identi- 
cal to, or substantially indistinguishable from, a registered trademark. 
19 CFR 133.21(a).] (For further information concerning counterfeit 
goods, consult Customs Informed Compliance Publication, What Every 
Member of the Trade Community Should Know About: Customs En- 
forcement of Intellectual Property Rights, dated June, 1999.) 

Customs will assess section 1526(f) penalties as follows: 


¢ First seizure—penalties up to the value of the genuine mer- 
chandise based on the manufacturer’s suggested retail price 
(MSRP). 
Subsequent seizures—penalties up to twice the value of the 
genuine merchandise based on the MSRP 
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The FPFO decides petitions, and the NSPO decides supplemental 
petitions, in cases where the fine is less than or equal to $100,000. 
OR&R, ITC Division, decides those petitions and supplemental peti- 
tions in cases where the fine is greater than $100,000. 


Customs may mitigate the section 1526(f) penalties to amounts with- 
in the following ranges: 


¢ First offense with mitigating, but no aggravating factors: 
10-30% of the MSRP of the seized goods. 

¢ First offense with aggravating factors or second offense with 
no aggravating factors: 30-50% of the MSRP of the seized 
goods. 
Second offense with aggravating factors or third/subsequent 
offense: 50-80% of the MSRP of the seized goods. 


Customs applies the same mitigating and aggravating factors pre- 
viously set forth concerning the mitigation of forfeitures. 


x. ARRIVAL, REPORTING, ENTRY, AND CLEARANCE VIOLATIONS 
(19 U.S.C. 1436) 


Any master, person in charge of a vehicle, or aircraft pilot who com- 
mits any of the following violations is liable for a $5,000 penalty for the 
first violation and a $10,000 penalty for each subsequent violation for: 


¢ failure to comply with 19 U.S.C. 1431 (i.e., presenting mani- 
fests), 19 U.S.C. 1433 (i.e., reporting vessel, vehicle and air- 
craft arrival), 19 U.S.C. 1434 (i.e., filing vessel entry), or 46 
U.S.C. App. 91 (i.e., obtaining vessel clearance); 
presenting or transmitting any forged, altered or false docu- 
ment, information or manifest to Customs, without revealin 
the facts, under 19 U.S.C. 1431, 19 U.S.C. 1433(d), 19 U.S.C. 
1434, or 46 U.S.C. App. 91; or 
failure to make entry or to obtain clearance as required by 19 
US.C. 1434, 19 U.S.C. 1644 (i.e., civil air navigation laws and 
vessel entry and clearance regulations), or 46 U.S.C. App. 91. 


Additionally, any conveyance used in connection with such violation 
is subject to seizure and forfeiture. Generally, Customs does not seize a 
conveyance unless aggravating factors are present or another violation 
of law is in evidence. 

Section 1436 penalties generally are secured by international carri- 
er’s bond. 

The FPFO decides petitions, and the NSPO decides supplemental 
petitions, in cases where the penalty liability is less than or equal to 
$100,000. OR&R, ITC Division, decides those petitions and supplemen- 


tal petitions in cases where the penalty liability is greater than 
$100,000. 


XI. COASTWISE TRADE (JONES ACT) VIOLATIONS (46 U.S.C. App 883) 

Section 46 U.S.C. App. 883 prohibits foreign flag vessels from trans- 
porting merchandise laden at a domestic port to any other domestic 
port (whether directly or via a foreign port). Section 883 provides for 
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seizure and forfeiture of improperly transported merchandise or as- 
sessment ofa monetary penalty equal to the domestic value of such mer- 
chandise. Customs may assess a penalty against the master, owner, or 
any party responsible for the improper transportation. 

Section 883 penalties may be assessed in amounts up to the value of 
the merchandise moved coastwise in a nonqualified vessel or the cost of 
the transportation, whichever is greater. If the violation arose because 
of an emergency to the vessel that required, for reasons of safety or oth- 
er humanitarian cause, that coastwise transportation occur, the penal- 
ty should not exceed $100,000. If the violation occurred for commercial 
expediency, Customs does not limit the penalty amount. 

Section 883 penalties generally are secured by international carrier’s 
bond. 

The FPFO decides petitions, and the NSPO decides supplemental 
petitions, in cases where the penalty liability is less than or equal to 
$100,000. OR&R, ITC Division, decides those petitions and supplemen- 
tal petitions in cases where the penalty liability is greater than 
$100,000. 

If the petition for relief establishes that the violation occurred as a di- 
rect result of an arrival of the transporting vessel in distress, remission 
in full is appropriate. If the vessel was not in distress, but the trans- 
portation occurred because of some other humanitarian reason (e.g., 
disembarkation of crewman with life threatening injuries), the claim 
may be remitted in full. If the violation resulted because of commercial 


expediency, Customs may mitigate the penalty to an amount between 
35 and 50 percent of that assessed. 


[See next page for a chart of the penalties process] 
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V. ADMINISTRATIVE PROCESS FOR LIQUIDATED DAMAGES ASSESSED 
AGAINST PARTIES LIABLE FOR VIOLATION OF BOND CONDITIONS 


A. WHAT IS A BOND AND WHEN May BREACH OF A BOND OBLIGATION 
GIVE RISE TO LIQUIDATED DAMAGES CLAIMS? 


Customs laws and regulations require bonds to be filed by the import- 
er of record, warehouseman and other custodians of merchandise, and 
in bond and international carriers of merchandise to ensure com- 
pliance with a variety of obligations relating to the entry, transporta- 
tion and storage of imported goods, into and through, the United States. 
The bond is a contract between the principal (e.g., importer, carrier, 
warehouseman, etc.) and the surety with Customs as the beneficiary on 
the bond. 

If there is a breach of an obligation under a bond (e.g., failure of the 
importer to comply with a proper request to redeliver merchandise to 
Customs custody), Customs may issue aclaim for liquidated damages at 
an amount prescribed under the regulation for the type of breach in- 
volved. (As an example, for failure to redeliver FDA rejected foods, Cus- 
toms currently assesses liquidated damages against the importer at an 
amount equal to three times the appraised value of the goods involved in 
the breach.) As the guaranteeing party, the surety is legally liable, or 
“stands in the shoes” of the importer, if the importer fails to pay a liqui- 
dated damages claim. 

Normally, penalties are not secured by bonds. There is one exception, 
the International Carrier Bond. Although Customs may assess and col- 
lect a penalty amount against the party responsible for the breach (the 
principal) up to the amount provided for by law, Customs is limited to 
the amount provided for by the bond. In a collection action against the 
surety. 


B. WHAT ARE THE PRIMARY TYPES OF BONDS AND WHAT TYPES OF 
INFRACTIONS Do THEY COVER? 


The three primary types of bonds are importation bonds, custo- 
dial bonds, and international carrier bonds. 

First, parties such as importers and customs brokers, file importa- 
tion bonds with Customs. Some examples of the types of infractions 
that may constitute a breach of an importation (or entry) bond include: 


late filing or non-filing of entry summaries; 

late payment or non-payment of estimated duties; 
temporary importation violations; 

failure to redeliver merchandise into customs custody; and 
carnet violations (i.e., violations pertaining to the temporary 
importation of certain types of merchandise). 


See 19 CFR 113.62 for basic importation and entry bond conditions. 
Second, parties such as in-bond carriers, as well as operators of ware- 
houses, container freight stations (CFS), centralized examination sta- 
tions (CES), duty free stores and foreign trade zones (FTZ), file 
custodial bonds with Customs. Some examples of the types of infrac- 
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tions that may constitute a breach of a custodial bond include cases 
where: 


* merchandise cannot be located or accounted for in a duty-free 
store, bonded warehouse or foreign trade zone; 
merchandise has been removed without permit or inconsis- 
tent with regulation; or 
merchandise has been deposited, manipulated, manufac- 
tured, or destroyed without permit or inconsistent with the 
activity described in the permit. 


See 19 CFR 113.63 for basic custodial bond conditions and 19 CFR 
113.73 for foreign trade zone operator bond conditions. 

Third, parties such as carriers responsible for manifests and cargo 
delivery, file international carrier bonds with Customs. Some examples 
of the types of infractions that may constitute a breach of an interna- 
tional carrier bond are: 


conveyance arrival or reporting violations (e.g., failure to im- 
mediately report a vessel arrival to Customs); 

manifest penalties (e.g., failure to have a manifest, deliver a 
manifest upon arrival, possess an adequate manifest, or file a 
manifest discrepancy report to Customs); 

cargo delivery or unlading violations (e.g., failure to deliver 
merchandise to a CES, delivery of merchandise without Cus- 
toms authorization, unlading without a permit, failure to 
timely notify Customs of unentered or unclaimed general or- 
der merchandise, or coastwise trade violations); and 
shortage, irregular delivery, or non-delivery of bonded mer- 
chandise (e.g., failure to deliver part of a shipment, unautho- 
rized or untimely delivery, or direct delivery to the consignee). 
See 19 CFR 113.64 for international carrier bond conditions. 


C. WHaT ARE THE STEPS TO THE LIQUIDATED DAMAGES PROCESS? 
1. Customs May ConsmDER “OPTION 1” RESOLUTION 


When a bond breach or infraction occurs, Customs first will consider 
whether “Option 1” resolution may be possible. Option 1 resolution 
can be described as a “parking ticket” approach insofar as it involves 
the payment of a pre-set amount to eliminate petitioning and, there- 
fore, settle cases quickly. Of note, Customs still assesses the liquidated 
damages claim at the normal amount (i.e., an amount up to that for 
which the bond is written) even when the Option 1 procedure is avail- 
able. 

Option 1 settlement only applies to those cases where all facts are 
known to Customs at the time of initial review and the harm to the gov- 
ernment is readily quantifiable and understood. The most common ex- 
amples of liquidated damages claims which may be resolved through the 
Option 1 procedure are claims relating to the late filing of an entry sum- 
mary, invoice or other entry document. 

Option 1 settlement would not be available for those cases where the 
merchandise was not held for Customs examination and the facts sur- 
rounding the release of the merchandise are unknown. Similarly prob- 
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lematic are cases involving temporary import bonds (TIBs) where 
Customs only has an open entry. In this case, Customs does not know 
whether the merchandise either continues to remain in the U.S., has 
been exported outside the bond period, or has been exported timely but 
without the required Customs supervision. Insofar as Customs would 
learn the facts only after presentation of a petition for relief, Option 1 
would not be feasible and it would be necessary to resolve the matter 
through the petition process. 

If Option 1 resolution is unavailable, or when offered to the violator 
the Option 1 amount is not paid, Customs will notify the principal ofits 
liability for liquidated damages along with a demand for payment. The 
sureties on the bond simultaneously will be advised of the liability in- 
curred by the principal, and will be given the opportunity to pay the Op- 
tion 1 amount in cases where the principal does not pay. 


Il. PARTIES May FILE PETITIONS FoR RELIEF 

The FPFO decides petitions, and the NSPO decides supplemental 
petitions, in cases where the liquidated damages claim is less than or 
equal to $100,000. In addition, the FPFO maintains jurisdiction re- 
gardless of the amount of the liquidated damages claim, in all late filing 
of entry summary cases and those cases involving a shortage, irregular 
delivery or nondelivery by a bonded carrier (19 CFR 18.8 and 18.2). 
With the exception of the foregoing cases, OR&R, ITC Division, decides 
petitions and supplemental petitions in cases where the liquidated 


damages claim is greater than $100,000. The Department of the Trea- 
sury does not review any liquidated damages cases. 


1. Customs May REFER CLAIMS 
FoR COLLECTION ACTION AND/OR JUDICIAL ENFORCEMENT 
If Customs issues a petition decision and any party liable for liqui- 
dated damages fails to petition for relief or to pay the liquidated dam- 
ages within thirty (30) days (or such additional time as the FPFO may 
grant) from the date of mailing the notice of liquidated damages, Cus- 
toms refers the claim to the Department of Justice for collection. 


Iv. Customs ALSO May COMPROMISE OR “SETTLE” CLAIMS 

By delegation, the FPFO may approve all offers in compromise 
(through coordination with Associate Chief Counsel, Indianapolis/Ac- 
count Services Division) for settlement of liquidated damages claims or 
any penalty secured by bond, pursuant to section 1617, where the liabil- 
ity is less than or equal to $100,000. OR&R, ITC Division, with concur- 
rence of the Office of Chief Counsel, approves all offers in compromise 
where the liability is greater than $100,000. 


D. WHAT ARE CUSTOMS STANDARDS FOR MITIGATION OR 
CANCELLATION OF CLAIMS For LIQUIDATED DAMAGES? 
Pursuant to 19 U.S.C. 1623, Customs may cancel any bond or any 
claims for liquidated damages made against such a bond, upon payment 
of a lesser amount or penalty or upon such other terms and conditions 
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as Customs deems sufficient. All guidelines for bond cancellation are 
published. Current guidelines appear in: 


¢ Treasury Decision (T.D.) 99-29, which covers claims relating 
to General Order notification, misdelivery of inbond cargo 
and delivery of merchandise from Container Freight Stations 
or Centralized Examination Stations without Customs autho- 
rization; 
T.D. 98-53, which covers claims relating to the presentation of 
permits for softwood lumber; and 
T.D. 94-38, which covers claims relating to late filing of entry 
summaries, TIBs, failure to redeliver merchandise to Customs 
custody, bonded warehouses, foreign trade zones, Shipper’s 
Export Declaration (SED) and outbound (export) violations, 
and airport security. 


Customs made recent changes under T.D. 99-29 to the cargo misde- 
livery guidelines, raising mitigation amounts significantly, particularly 
when Customs examination was required for the shipment involved in 
the breach. 

Under the 1994 revisions (T.D. 94-38) to bonded warehouse and for- 
eign trade zone guidelines, Customs adjusted amounts to correlate 
more accurately to the harm suffered. For example, for breaches involv- 
ing loss of merchandise, Customs now bases its disposition amount 
upon a multiple of the revenue loss involved. On the other hand, Cus- 
toms disposition amounts for breaches not involving merchandise (e.g., 
document filing, file folder updating) involve flat sums. Customs also 
revised the TIB guidelines to account for the severity of the breach (e.g., 
document-filing breaches involve less harsh guidelines than breaches 
involving exportation without supervision). 

While these cited Treasury Decisions should be consulted for a full ex- 


planation, some mitigation ranges for liquidated damages claims in- 
clude the following: 


¢ Non-filing or late filing of entry summary: $100 or $200 plus 
payment of all estimated duties due plus interest. 
Temporary Importation Bond breaches: From one to five per- 
cent (1 to 5%) of the claim but no lower than $100 (late filing of 
export documents), to no relief (double the duties, taxes and 
fees if the merchandise is not exported or destroyed). 
Failure to redeliver to Customs custody: From one to five per- 
cent (1 to 5%) of the claim but no lower than $100 (merchan- 
dise redelivered beyond the permissible time period), to no 
relief (up to three (3) times the value of the goods) for re- 
stricted or prohibited merchandise. 
In-bond misdelivery: From $100-$500 for late delivery of doc- 
uments or merchandise to Customs, to no relief (up to three 
(3) times the value of the goods) for misdelivery of restricted 
merchandise. 





U.S. CUSTOMS SERVICE 


Warehouse/Foreign Trade Zone bond breaches: 


¢ Violations involving merchandise—From one to six (1 to 
6) times the loss of revenue in lost merchandise cases; no 
relief (three (3) times value) for restricted merchandise. 
Violations not involving merchandise (generally docu- 
ment related)—$100 per breach. 


Airport security bond breaches: From $100 for document viola- 

tions, to no relief ($1,000 per violation) for failing to relin- 
uish badges, unauthorized presence in a secured area or 

fuiling to follow the orders of a Customs officer. 

Late filing of export documents (SEDs/bills of lading): From 

$50 for one day late (per regulation), to no relief ($1,000) for 

non-filing. 

General Order eligibility notifications (per bill of lading): 


From $100 (late notification), to no relief ($1,000) for failure 
to notify. 


Note that Customs maintains the authority to deviate from these 
guidelines based on the particular facts and circumstances surrounding 
any case. 


[See next page for chart of the liquidated damages process] 
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Administrative Process: 
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NOTICE 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: April, 2000 


PRINTING NOTE 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs World Wide Web site 
(http://www.customs.gov) and is being distributed in a variety of for- 
mats. It was originally set up in Microsoft Word97®. Pagination and 
margins in downloaded versions may vary depending upon which word 
processor or printer you use. If you wish to maintain the original set- 
tings, you may wish to download the .pdf version, which can then be 
printed using the freely available Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. $1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The National Commodity Specialist Division of the Office of Regulations and 
Rulings has prepared this publication on Wadding, Gauze, Bandages and 
Similar Articles (Heading 3005, HTSUS) as part of a series of informed com- 
pliance publications regarding the classification and origin of imported merchan- 
dise. We sincerely hope that this material, together with seminars and increased 
access to Customs rulings, will help the trade community to improve, as smoothly 
as possible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain aruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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WADDING, GAUZE, BANDAGES & SIMILAR ARTICLES 
INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also to 
determine whether the goods are subject to quotas, restraints, embar- 
goes or other restrictions. The act of classifying goods is complex and 
requires an importer to be familiar with the Harmonized Tariff Sched- 
ule of the United States (HTSUS), its 99 chapters, rules of interpreta- 
tion, and notes. A detailed discussion of the HTSUS may be found in a 
companion publication entitled, What Every Member of the Trade Com- 
munity Should Know about: Tariff Classification. Customs valuation 
requirements are separately discussed in a companion publication en- 
titled, What Every Member of the Trade Community Should Know 
about: Customs Value. Both of these publications are available from the 
Customs World Wide Web pages on the Internet (see the Additional In- 
formation section for information on accessing these sources and ob- 
taining additional Customs Service publications). 

Heading 3005 of the Harmonized Tariff Schedule (HTS) appears 
straightforward enough at first glance. It provides for “[wJadding, 
gauze, bandages and similar articles (for example dressings, adhesive 
plasters, poultices) impregnated or coated with pharmaceutical sub- 
stances or put up in forms or packings for retail sale for medical, surgi- 
cal, dental or veterinary purposes.” All products classifiable in the 
provisions of the heading are statutorily free. We use adhesive bandages 
(e.g., Band-Aids®) in our homes. We have seen bandages of all types in 
pharmacies, gauze pads used by our physicians, and cotton wadding 
used by our dentists. It is all seemingly simple merchandise and all free 
of duty. Yet this has been an area of some difficulty. Brokers and import- 
ers classify many items in heading 3005 that do not belong there. As we 
shall see, the primary factors to consider for product classification in 
this heading are purpose (medical use—wound treatment), presence of 
pharmaceutical substances, and packing. This is important because 
failure of a product to meet the criteria required by the language of the 
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heading may result in classification discrepancies, duty liability, and 
possible quota consequences. 

Heading 3005 is divided into two subheadings: subheading 3005.10, 
which encompasses adhesive products, and subheading 3005.90, which 
encompasses nonadhesive products. Within each of those two subhead- 
ings a distinction is made between products coated or impregnated 
with pharmaceutical substances (i.e., subheadings 3005.10.1000 and 
3005.90.1000) and products not coated or impregnated (i.e., subhead- 
ings 3005.10.5000 and 3005.90.50). That is the easy part! The difficulty 
is in understanding the parameters established by the language of head- 
ing 3005. 

Since classification is initially determined according to the terms of 
the HTS headings, pursuant to Rule 1 of the General Rules of Inter- 
pretation, HTS, we must give close attention to the overall descriptive 
language of heading 3005. The first part of the heading speaks of wad- 
ding, gauze, bandages and “similar articles” such as dressings, adhesive 
plasters, and poultices. Theconcept of “similar articles” is subject to the 
rule of ejusdem generis (of the same kind or class). Similar goods are 
limited to those which “possess the essential characteristics or purposes 
that unite the articles enumerated eo nomine” (Totes, Inc. v. U.S., 69 
F.3d 495, 498 (Fed. Cir. 1995)]. 

Merchandise of heading 3005 is, first of all, wadding, gauze, ban- 
dages, dressings, adhesive plasters, poultices and the like. The second 
part of the heading then provides exact and limiting language for inclu- 
sion in the heading. Products must also be either coated or impregnated 
with pharmaceutical substances, or put up in forms or packings for re- 
tail sale. Additionally, in either case, articles of heading 3005 must be for 
medical, surgical, dental or veterinary purposes. These are the essential 
characteristics or purposes required of such products for classification 
in heading 3005. 

It is our intention to first examine the general nature of the articles 
enumerated in heading 3005 and then look at the limiting language. We 
will provide definitions and examples of the exemplars and try to find 
their shared characteristics. We will then discuss pharmaceutical coat- 
ing and impregnation. Products treated with such substances will al- 
most always be classifiable in heading 3005, so it is important to have an 
idea of what is meant by them. We will discuss products which are not 
coated or impregnated and examine what types of characteristics (e.g., 
folding, labeling, packaging, etc.) may be encountered in such products. 
We will then look at Customs’ policy regarding allowable and non-al- 
lowable manipulations of “bandage-like” products after importation. 
Finally, we will provide examples of products often misclassified in the 
heading, and end with an overview of the possible consequences of mis- 
classification. 


DEFINITIONS AND USES 


If we consult any medical dictionary, we find that all the ex- 
amples given in the legal text of the heading, namely: ban- 
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dages, wadding, gauze, dressings, adhesive plasters, poultices, 
etc., share the characteristic of being directly applicable to dis- 
eased or injured body tissue. This is reflected in the legal language 
of heading 3005, as well as in the Explanatory Notes (EN) to the head- 
ing, which constitute the official interpretation to the tariff at the inter- 
national level. Thus, the guiding principle is that the enumerated 
products are limited to materials used in the treatment of 
wounds in a medical, surgical, dental or veterinary setting. We 
will now examine some common commercial conceptions of such ar- 
ticles. 

Wadding is defined in the PDR® Medical Dictionary, First Edition as 
“(clarded cotton or wool in sheets, used for surgical dressings.” Gauze 
is a “bleached cotton cloth of plain weave, used for dressings, bandages, 
and absorbent sponges” (PDR® Dictionary). Surgical gauze or absor- 
bent gauze USP must meet certain standards of purity, thread count, 
construction and sterility as described in the monograph on absorbent 
gauze in the United States Pharmacopeia. 

Wadding and gauze are thus general terms for materials used for sur- 
gical or wound dressings. These basic materials are often classified by 
their mesh (number of threads per inch), fiber length (for tensile 
strength), weight (in grams per square meter), or absorbency as re- 
quired by a specific application. For example, some types of surgical 
dressings may require aclosely woven gauze for extra strength or great- 
er protection, while other wound dressings may require a more open 
weave for better absorbency or drainage. 

Many products of heading 3005 are made of these cotton-based mate- 
rials alone. Others are composite articles of cotton with other materials 
(such as plastic-film coatings or synthetic fibers such as Dacron™ or 
rayon). Others are made completely of other materials such as oxidized 
cellulose (sterile gauze or cotton which has been chemically treated to 
make it hemostatic and absorbable), dried animal skin tissue, plastics 
such as vinyl copolymers, methacrylics, polyesters or rayons. Still oth- 
ers are impregnated or coated with pharmaceutical materials (such as 
petrolatum or oil/water emulsion) to render them less adherent to open 
wound surfaces. There are even liquid dressings, usually made of plas- 
tics in asolvent, which are sprayed onto the injured tissue area covering 
wounds with a protective film. The development of various types of 
wound treatment products reflects the need to have products available 
that afford the greatest amount of protection and absorption while 
minimizing discomfort of the patient. 

Like wadding and gauze, dressing is also a general term. We find 
that Stedman’s Medical Dictionary, 26th Edition (Stedman’s), defines 
dressings as “the material applied * * * to a wound for protection, ab- 
sorbence, drainage, etc.” In Dorland’s Illustrated Medical Dictionary, 
28th Edition (Dorland’s), dressings are described as “any of various ma- 
terials utilized for covering and protecting a wound.” Remington’s 
Pharmaceutical Sciences, 18th Edition (Remington’s) defines surgical 
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dressing as a term applied to a range of materials used for the dressing 
of wounds. There are various classes of dressings such as primary 
wound dressings, absorbents, bandages, surgical adhesive tapes and 
protectives. The following discussion is based on the discussion in Re- 
mington’s found in the chapter on surgical supplies. 

Primary wound dressings are applied directly to wound surfaces 
to help absorb the wound secretion and minimize maceration (un- 
wanted softening of the tissue). Plain gauze compresses are rarely used 
nowadays because of their tendency to adhere to the wound. Specialized 
products have been developed which have a low degree of adherence. 
Stretchable cellulose with an oil/water emulsion is used for all types of 
wounds such as burns, skin grafts and open ulcers. Pads covered with 
soft plastic film having openings allow fluids to pass through while 
eliminating adhesion to the wound. Transparent films are not only 
nonadherent, but allow for examination of the wound without removal 
of the dressing. 

Absorbents include open-mesh gauzes and surgical sponges made of 
non-woven synthetic fabrics. These are more lint-free and more absor- 
bent than cotton gauze sponges. Gauze strips with ravelproof edges 
that eliminate all loose threads are ideal for use as packing strips in nose 
and sinus surgery as well as drainage wicks in the treatment of draining 
wounds such as boils and abscesses. Folded surgical pads or sponges, 
which may be unfolded to larger sizes without exposing cut edges or 
loose threads, are a standard part of operating room tray sets. Laparo- 
tomy sponges are used in surgical procedures to prevent abdominal or 
other organs from entering the field of operation. They are made of four 
layers of gauze, with the edges folded in and hemmed. 

Bandages are “* * * piece[s] of cloth or other material, of varying 
shape and size, applied to a body part to make compression, absorb 
drainage, prevent motion, retain surgical dressings” (Stedman’s). The 
function of a bandage is to hold a dressing in place by compression or 
support. Among the types of bandages available are rolls of absorbent 
gauze or muslin in continuous pieces. They may be cut as required. 
Muslin bandages are particularly strong and are used to hold bulky 
dressings or splints in place. Conforming or clinging bandages are 
made of specially processed gauze folded to the center. They conform to 
body parts and are self-clinging, thus preventing slippage. They are also 
used to hold dressings and splints in place. High-bulk bandages are 
made of up to six layers of crimped gauze and are designed to provide 
additional protective padding in wound dressing applications. Trian- 
gular bandages are used to hold head dressings in place and can also be 
used in first-aid work as temporary splints for broken bones. Surgical 
stockinette bandages are made of stockinette material (an elastic, ma- 
chine-made cloth) knitted or woven in tubular form. Their stretchabili- 
ty allows conformity to the arm, leg or body. They are used to cover and 
protect the skin prior to the application of a hard cast. These are typical- 
ly sold in large rolls and cut to length as needed by a health care provid- 
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er. Cast paddings are also applied to the skin under a cast to provide 
moisture absorption and allow the skin to breathe. Plaster coated frac- 
ture bandages must be included here as well, provided they are put up 
for retail sale for medical purposes (EN, heading 3005, p. 471). 

Adhesive tapes are also included in heading 3005, provided they 
are impregnated or coated with pharmaceutical substances or are put 
up in forms or packings for retail sale for medical, surgical, dental or 
veterinary purposes [EN exclusionary item (a) to heading 5906, p. 897]. 
In such applications they are generally used to retain dressings. The 
primary concern in the use of such tapes is that they be hypoallergenic 
and nonocclusive, allowing the passage of excessive moisture away 
from the skin. 

Protectives are used in conjunction with dressing materials to pre- 
vent loss of moisture or heat from a wound site. Film dressings are acry- 
late adhesives on a transparent, vapor-permeable plastic film applied 
directly to a wound surface. They are impervious to water and bacteria 
and are used to dress wounds which are already healing. 

Stedman’s and Remington’s characterize plasters, or adhesive plas- 
ters, as solid preparations which can be spread when heated, and which 
become adhesive at the temperature of the body. They are used to keep 
wound edges in apposition, protect raw surfaces, and, when medicated, 
to redden or blister the skin (this is a counterirritant action to relieve 
symptoms ofa deeper inflammation), or to apply drugs toa desired loca- 
tion. 

Poultices are described as soft, moist masses prepared by wetting 
various powders or other absorbent substances with watery or oily 
fluids. They are sometimes medicated, and usually applied hot to the 
surface to create moist local heat or counterirritation. The classic poul- 
tices were spread on muslin, linen or other material. They were used to 
localize infectious material, and, when medicated, to supply a counter- 
irritant effect, or exert an emollient effect upon a sore or inflamed part 
of the body by local application to the skin and underlying tissue sur- 
rounding the inflammation or sore (Remington’s, Stedman’s, Oxford 
English Dictionary, 2nd Ed.). 

Compresses may be considered to be products similar to those enu- 
merated in heading 3005. The Oxford English Dictionary defines acom- 
press as follows: “(a] soft mass of linen, lint or other material formed 
into a pad, which by the aid of a bandage, can be made to press upon any 
part; used for compressing an artery, for keeping a dressing, plaister 
(sic), etc., in place, applying medical agents, and the like.” Webster’s 
Third New International Dictionary Unabridged offers two definitions 
of acompress: 1) “a covering consisting usu. of a folded cloth that is ap- 
plied and held firmly by the aid of a bandage over a wound dressing to 
prevent oozing;” 2) “a folded wet or dry cloth applied firmly to a part (as 
to allay inflammation).” The Random House Unabridged Dictionary, 
2nd Ed., describes a compress as “a soft, cloth pad held in place by a ban- 
dage and used to provide pressure or to supply moisture, cold, heat, or 
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medication.” To be classifiable in heading 3005, acompress would have 
to be used in wound treatment, as, for example, a compression product 
used to treat venous ulcers. In such case, the compression serves to keep 
apposing wound edges together. Another example would be a gauze 
compress used as a primary wound dressing to absorb moisture, apply 
medication, etc. 

Certain products provide support by compression for strained or 
sprained body parts (e.g., thoracic supports, hernia belts, elastic sup- 
ports for wrists, knees and elbows, etc.). Other products serve to allevi- 
ate pain or reduce swelling by the delivery of heat or cold (e.g., heating 
pads, ice bags, eye masks, hot water bottles, etc.). While such articles 
may have application in medical or first-aid settings, they do not have 
the characteristics of the products of heading 3005, since they are not 
used in wound treatment. For a more complete discussion of compres- 
sion products and articles used to deliver heat and cold, see the section 
entitled “Products Outside the Purview of Heading 3005.” 

It appears clear from the foregoing definitions and concepts 
that the examples provided in the language of heading 3005 
serve specialized functions in the field of health care. These 
functions are characterized by direct application to diseased 
or injured tissue, e.g., application to wounds for protection, im- 
mobilization, medication, etc. This is borne out by the defini- 
tions presented above. Products serving a lesser or different 
purpose, such as cleansing or soothing uninjured skin, are not 


classifiable in heading 3005. The basic requirement is that all 
these products must be for wound treatment in a medical, sur- 
gical, dental or veterinary setting, whether impregnated or 


coated with pharmaceuticals, or labeled, folded and packed for 
retail sale. 


MATERIALS 


The products defined above are basic, first-line materials used in the 
management of wounds. We will now focus on some of the materials 
making up these products. As we will see, different materials provide 
particular physical characteristics chosen for specific wound treatment 
and management needs. 

The EN to heading 3005, p. 470, enumerate textiles, paper and plastic 
as examples of some of the materials encountered in products of that 
heading. In addition, the EN also include such specialty products as 
“cutaneous dressings,” comprised of dried animal skin tissue put up in 
sterile containers labeled with instructions for use, and “liquid dress- 
ings,” comprised of solutions of synthetic polymers with a propellant 
put up for retail sale in aerosol spray cans. There are dozens of wound 
care products on the market in the United States. We will look at some 
types and attempt to describe their specialized functions. The physi- 
cian, clinician, dentist, veterinarian or first-aid giver will select a par- 
ticular product on the basis of the cause (e.g., burn, impact, cut), 
severity and location of the wound. Other products are utilized in more 





U.S. CUSTOMS SERVICE Zel 


complicated applications, such as in skin graft or surgical procedures 
where immediate and rapid wound drainage, warmth, wound isolation, 
or surgical wall or organ protection may be of paramount importance. 

Generally speaking, dressings are designed to optimize the immedi- 
ate environment by providing a number of physical characteristics con- 
ducive to wound healing and maintenance. Depending on the severity 
of the wound, a dressing should provide a combination of any of the fol- 
lowing characteristics: absorption or drainage of any wound exudate, 
occlusion to maintain a certain level of moisture (this has been found to 
help prevent later scarring), hydration to provide moisture, insulation 
to keep the wound warm and protect it from infectious agents, protec- 
tion from physical harm, easy applicability and clean removal, odor re- 
duction, wound visibility, etc. 

The various available materials, sometimes in combination with top- 
ical pharmaceutical substances (see next section), must be chosen care- 
fully by the clinician, physician, nurse, first-aid giver, etc., based on the 
extent and condition of the wound being treated. The following will pro- 
vide some of the aforementioned qualities; all have certain advantages 
and disadvantages. We are listing them here with no intent of training 
the importer in wound treatment: 


Gauzes: As previously noted, many bandage and dressing prod- 
ucts are made of gauze. It affords many advantages, such as absorb- 
ability, good drainage, and easy use with topical pharmaceuticals 
and conformability. It has the disadvantage of needing frequent 
changing and sometimes “shedding” and adhering to the wound. 


Foams: Foam dressings are made of nonadhesive polyurethane 
material. Products made of this material are absorptive, provide 
thermal insulation, maintain moisture, need to bechanged less fre- 
quently, and are easy to remove without trauma. They are used in 


shallow wound treatment. They are not designed for deep wound or 
third-degree burn treatment. 


Gels: Hydrogel dressings consisting of up to 95% water in sheets or 
gel forms are nonadherent, nonocclusive products with a high 
moisture content. They are used in treatment of wounds which 
have already begun to heal (with little exudate). They carry ex- 
udate away from the wound but retain it to provide a moist envi- 
ronment. They have advantages such as conformability, thermal 


insulation and easy removal. Gauze dressings are often impreg- 
nated with hydrogels. 


Dextranomer: Dextran polymers specially prepared in small 
beads and available in unit dose packs are used to absorb dead tis- 
sue from around a secreting wound (such action is referred to as 
non-surgical debridement). Dextran beads are also poured over a 
wound to absorb exudate and prevent crust formation. 


Films: Translucent dressings made of synthetic plastic materials 
help retain exudate over the wound, and are highly protective be- 
cause they are impermeable to water and bacteria. A great advan- 
tage of this type of dressing is that the wound can be observed 
without constant dressing changes. Some special products even 
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have a grid printed on the film so that the wound’s progress can be 
monitored. 

Alginates: Hydrophilic non-woven dressings are made of calcium 
or sodium alginate fibers. Alginates are derived from seaweed. Al- 
ginate dressing fibers are transformed into gel by wound exudate. 
These are useful in deep wound applications. They are absorptive, 
conformable, maintain a moist environment and are easily remo- 
ved. Alginate dressings should not be confused with surgical or 
dental hemostats made of calcium alginate. Those are used in sur- 
gical procedures to stop bleeding and are eventually absorbed by 
the body (classifiable in heading 3006.10, HTS). 

Hydrocolloids: These are composed of various natural (e.g., 
agar), semisynthetic (e.g., modified cellulose) or synthetic (e.g., 
polyvinylpyrolidone) materials. They are often in wafer form, with 
the hydrocolloidal particles contained in an adhesive form covered 
by a watertight film. These are used for all but the most severe 
wounds. They maintain exudate by particle swelling, maintain 
moisture, are impermeable to water and bacteria, provide thermal 
insulation, and provide immediate pain relief. 


This is a list of some of the more common products. It is not intended 
to be all-inclusive. There are many other materials utilized. Whatever 
the material, it must be clear that the product be exclusively intended 
for medical uses, and be either impregnated or coated with pharmaceu- 


tical substances, or be in forms or packings for retail sale for use by the 
end-user. 


PHARMACEUTICAL SUBSTANCES 

Once it has been determined that a product has medical, surgical, 
dental or veterinary use, the next question is whether or not it is im- 
pregnated or coated with a pharmaceutical substance. Often a dressing 
or other product of heading 3005 will be coated or impregnated with a 
substance that provides additional chemical or physical characteristics 
important to the management of a wound. Such treatment may be con- 
sidered a de facto indication that certain products are intended for med- 
ical uses. Therefore, the text of heading 3005 does not require that 
impregnated or coated products be packed or folded in any particular 
way. However, when considering such products, the importer must be 
aware that the mere presence of a pharmaceutical substance does not 
necessarily mean that the product is impregnated or coated with that 
particular material. For example, a barium sulfate radiopaque monofil- 
ament sewn or woven into a laparotomy sponge or a surgical towel is 
not considered an impregnation or a coating. The product must actual- 
ly be physically impregnated or coated with the pharmaceutical sub- 
stance. [HQ 952369 of 12/17/93, HQ 956806 of 11/1/94 and NY 885010 
of 5/4/93.] 

There is no clear definition of the term “pharmaceutical substances” 
in the HTS or in the EN. A few examples are given in the EN: counterir- 
ritants and antiseptics (EN to heading 3005, p. 470), and antibiotics 
(EN to heading 3802, p.557). General Note 13 to the HTS, which ad- 
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dresses the use of the Pharmaceutical Appendix to the Tariff Schedule, 
refers to pharmaceutical products listed in the Appendix as drugs. The 
EN to heading 1211, p.88, comes the closest to defining “pharmacy” for 
HTS purposes by stating that “* * * the broader term ‘pharmacy’ has 
reference both to medicaments and to products having no therapeutic 
or prophylactic uses * * *” 

In dealing with heading 3005, Customs allows a broad concept of 
pharmaceutical substances. Therapeutic products such as drugs, as 
well as non-therapeutic substances such as water and oil emulsions, 
qualify as pharmaceutical substances. As long as the products of head- 
ing 3005 are impregnated or coated with these types of substances, they 
will be classifiable in subheadings 3005.10.10 or 3005.90.10. No other 
folding or packing will be required in such cases, but for the two excep- 
tions described in the EN to heading 3005, namely: products covered 
with zinc oxide and plaster-coated fracture bandages. Such products 
must be packed for retail sale to be classifiable in heading 3005 (EN, p. 
471). Otherwise, impregnated or coated products do not have to be 
packed or folded or labeled in any particular way as long as they are 
used for medical, surgical, dental or veterinary purposes.” 

There are numerous pharmaceutical products found in bandage and 
dressing-like products of heading 3005. Generally, such substances will 
perform a subordinate, but necessary, function in the product’s applica- 
tion to the wound. Sometimes the function of the pharmaceutical will 
be of paramount importance. Pharmaceutical substances may assist in 
protecting tissue or alleviating tissue irritation (e.g., oil/water emul- 
sions, ointments, demulcents, humectants, emollients, astringents, 
counterirritants, etc.), provide extra absorbency for wound drainage or 
keeping skin free of excess moisture during healing (absorbents, protec- 
tives), provide antiseptic action for the immediate wound area (iodo- 
form, povidone-iodine, isopropyl alcohol, antibiotics), alleviate or 
manage pain (local anesthetics, corticosteroids), deodorize the wound 
area (activated charcoal), act as non-surgical debriders to clear away 
dead tissue during healing (enzymes), etc. 

In all probability, the most common type of pharmaceutical sub- 
stance with which dressing or bandage materials are impregnated or 
coated is the antiseptic. This would include inter alia iodoform, povi- 
done-iodine, iodine, bactine, benzalkonium chloride, silver sulfadia- 
zine, hexylresorcinol, salicylic acid, 1% glacial acetic acid solution, 
bismuth tribromophenate, 8-hydroxyquinoline, diluted acetic acid, iso- 
propy! alcohol, and ethanol. The last two products have mild antiseptic 
actions at 70% concentrations and higher. If a product containing these 
alcohols were indicated merely for cleansing unbroken skin, that prod- 
uct would not be considered classifiable in heading 3005. [HQ 953256 
of 6/9/93.] Generally, antiseptics would be used to enhance the protec- 


tive quality of a dressing by further reducing the bacteria count at a 
wound site. 
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Antibiotics would serve a purpose similar to that of antiseptics. The 
topical use of antibiotics for bacterial count reduction in wound treat- 
ment is limited to non-systemic antibiotics such as polymixin B, baci- 
tracin, neomycin, gramicidin, and nystatin. They are often formulated 
with other pharmaceuticals such as hormones and local anesthetics in 
combination creams, ointments and powders. 

Topical agents include substances that act physically as well as 
chemically on skin tissue. Such products work in various ways to insu- 
late or protect the skin from external factors (bacteria etc.), provide ad- 
sorbency, provide mechanical support, act as carriers for medicaments, 
alleviate irritation, act as counterirritants, soften and/or moisturize 
the skin, etc. Such agents include protectives, such as zinc gelatin and 
white petrolatum; absorbent-moisturizers, such as hydrogels; adsor- 
bents, such as kaolin; odor absorbents, such as carbon; astringents, 
such as aluminum acetate topical solution and zinc oxide; local anes- 
thetics, such as lidocaine; keratolytics, such as salicylic acid (which is 
also antiseptic); chemical debriders, such as enzymes and dextran poly- 
mer; and various ointment bases, such as oil/water emulsions, polyeth- 
ylene glycol ointment, etc., which are designed to act both as emollients 
and drug delivery facilitators. 

More often than not, the foregoing products would be separately ap- 
plied to a wound area and then covered by a dressing and/or bandage 
product. However, there are numerous products on the market which 
are impregnated or coated with such materials. A dressing product in- 
tended for use in the medical, surgical, dental or veterinary fields will 
most likely not contain anything but a “pharmaceutical substance” 
which meets the requirements of the United States Pharmacopeia 
(USP). It should also be noted that these types of products are designed 
for local application, treating only the immediately injured or diseased 
tissue. 

There is a group of products called transdermal delivery systems 
that are designed for the systemic delivery of drugs. Such products are 
not classifiable in heading 3005. Transdermal delivery systems are dif- 
ferentiated from products of heading 3005 in a number of ways. They 
may appear at first glance to resemble adhesive patches containing a 
medicament, but are actually more highly engineered. They often con- 
sist of a backing, a well or reservoir containing a drug substance, which 
is released in a timed fashion through a properly chosen control mem- 
brane, an adhesive layer, and a protective layer. The intent is to deliver 
the drug through the vascular system of the skin to the desired internal 
organ. The result is that the drug is treating a condition systemically, 
rather than locally. A transdermal system may be applied anywhere on 
the body. Products of heading 3005, as we have seen, are applied locally 
for local action. 

Examples of transdermal systems are nitroglycerin (for the treat- 
ment of angina) in disks applied to the upper chest or arm, scopolamine 
(for the treatment of nausea) applied behind the ear in a polymer device, 
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clonidine (an antihypertensive drug) in a multilayered film, and estra- 
diol (to treat various symptoms and conditions associated with meno- 
pause) in a multilayered system. [See HQ 961177 and HQ 961666, both 
of 4/14/98.} All of these products are classifiable as measured dosage 
forms of medicaments in various subheadings of heading 3004, HTS, 
not in heading 3005. However, patches containing chemical contracep- 
tives are classifiable in subheading 3006.60.0000 by virtue of HTS 
Chapter 30 Note 4(h). 


RETAIL PACKAGING, LABELING, FOLDING 


When describing wadding and gauze for dressings and bandages not 
impregnated or coated with pharmaceutical substances, the EN to 
heading 3005 speak of labels affixed or special folding as being indica- 
tive of intended use for surgical, medical, dental, or veterinary purposes 
(EN, p. 470). The heading language and EN (p. 470) also state, as we 
have seen, that such products must be for direct sale, without repack- 
ing, to users (private persons, hospitals, etc.). In this section, we will 
survey some of the typical labels, folding and packages often encoun- 
tered in these products. In the next section we will look more closely at 
post-importation manipulations. 

The Federal Food, Drug, and Cosmetic Act (FFDCA) and amend- 
ments thereto designates the United States Pharmacopeia (USP) and 
the National Formulary (NF) as official compendia for drug and phar- 
maceutical products in the United States. The law recognizes USP and 
NF standards as guidelines for determining the identity, strength, qual- 
ity and purity of the articles. These standards also establish specifica- 
tions for labeling and packaging. In addition to the legal recognition, 
USP and NF standards play an important role in ordinary industry and 
commercial transactions. 

Surgical and medical dressings and related products must generally 
meet the requirements of the USP for a number of specific characteris- 
tics, namely: material content, absorbency, fiber length and width, 
weight, thread count, solubility, adhesive strength, tensile strength, ig- 
nited residue, acidity or alkalinity, fatty matter, alcohol-soluble dyes, 
sterility, labeling, packaging and storage. Some of these requirements 
may be stated on labels affixed to these products. The presence of such 
labels is one of the indications the Customs officer or importer may rely 
on in determining the proper classification of such articles. 

The USP monographs on dressings and bandages have specific lan- 
guage concerning thread count, layers, labeling and packaging. For ex- 
ample, the USP monograph regarding the labeling of absorbent gauze 
states: “Its type or thread count, length, and width, and the number of 
pieces contained, are stated on the container, and the designation ‘non- 
sterilized’ or ‘not sterilized’ appears prominently thereon unless the 
Gauze has been rendered sterile, in which case it may be labeled to indi- 
cate that it is sterile. The package label of sterile Gauze indicates that 
the contents may not be sterile if the package bears evidence of damage 
or has been previously opened.” The labeling requirements are similar 
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for many such products. Sterile products should be marked as such and 
packaged in such a way as to maintain sterility. A typical USP mono- 
graph will state as much. For example, the monograph on absorbable 
gelatin film reads as follows: “Preserve in a hermetically sealed or other 
suitable container in such a manner that the sterility of the product is 
maintained until the product is opened for use.” 

Many products are folded to provide ease of use or specialized applica- 
tion. Surgical gauze pads or sponges are folded so that no cut edges are 
exposed. They are further folded so that a smaller size pad may be 
opened to a larger size without exposing any cut edge or loose threads. 
This helps reduce shedding or fraying and adhesion to the wound. The 
pad or sponge or dressing may be available in various layers (e.g., 8-, 
12-, 16-, 24-ply) for specific jobs. Laparotomy sponges are usually 4 lay- 
ers of 28x24 mesh gauze, folded toward the center and hemmed. Con- 
forming bandages are made of 2-ply, high quality, 14x8 cotton gauze, 
folded toward the middle. 

The lesson to be learned from such examples is that products of head- 
ing 3005 will often clearly be designed, labeled, folded, packed, and ster- 
ilized for direct medical uses. Folding, labeling and sterilization are not 
requirements, just illustrative of certain intended applications. Defi- 
nite use for medical purposes may be established by the presence of ac- 
companying literature, labeling, presentation, sterilization, protective 
coverings, and instructions for use and storage. Such factors, though 
not compulsory or decisive, may help establish exclusive intent for use 
for medical purposes, and for direct sale to end-users. 

Products not clearly packaged, labeled or folded for direct medical use 
may or may not be classifiable in the heading. The intended use and the 
intended end-user must be established and identified. Furthermore, in 
the context of the EN to heading 3005, “retail” sale is not limited to sales 
by retailers, only to retail customers or users; it means sales directly— 
without repacking—to end-users, whether individuals or institutions 
such as hospitals (EN, p. 470). 

Customs Headquarters, in HQ 953499 of 4/6/93, held that cotton 
bandage rolls sold to hospitals and nursing homes in cartons of 100 
were classifiable in heading 3005. In this case, the importer declared 
there was no intention of repacking the bandages and that the medical 
institutions used the bandages in such quantities as to justify bulk pur- 
chases. By establishing the bulk sale to be for direct use by the hospital 
(i.e., the end-user), and that no repacking would take place after im- 
portation, the importer was able to satisfy the conditions required by 
the legal language of and the EN to heading 3005. 

Imported materials, such as continuous rolls of wadding or gauze fab- 
ric in the piece, manufactured into bandage or dressing products and 
then packed for retail sale subsequent to importation are not classifiable 
in heading 3005. In such instances, since such products lack the charac- 
teristics enumerated above (i.e., retail packing, cutting, special folding 
or labeling), there would be no evidence to establish that they are, in 
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fact, “exclusively intended * * * for sale directly without re-packing to 
end-users * * * for use for medical, surgical, dental or veterinary pur- 
poses” (EN, p.470). Classification of such products would then be based 
on the actual composition of the material. Possible classifications out- 
side of heading 3005 will be briefly discussed in the section below en- 
titled “Possible Misclassification Consequences.” 


Post-IMPORTATION MANIPULATIONS 


As we have seen in the preceding section, when dealing with products 
not impregnated or coated with pharmaceutical substances, there are 
usually indicators present, e.g., packing, folding, labeling, etc., which 
may help establish compliance with the requirement for direct sale 
without repacking to the end-user for exclusive medical, surgical, den- 
tal or veterinary use. Such indicators must be present in the prod- 
ucts in their condition as imported. Manipulations after 
importation, such as repacking, labeling or relabeling, special 
folding, etc., will render the products ineligible for classifica- 
tion in heading 3005. This principle is enunciated in the EN, p. 470: 
repacking for retail sale after importation is not allowed, no matter 
what other manipulation takes place. This is an extension of the legal 
language of the heading, which requires that products of heading 3005, 
which are not impregnated or coated with pharmaceutical substances, 
be “put up in forms or packings for retail sale for medical, surgical, den- 
tal or veterinary purposes.” First of all, to be classified in heading 3005, 
these articles must be imported in retail packing and be exclusively in- 
tended for direct sale to end-users. Second, such articles must be specifi- 
cally intended for medical purposes. We have seen that labels, folding, 
accompanying instructions, and sometimes sterilization may be indica- 
tive of medical use. If such indicators are not there, or if they are added 
after importation, classification in heading 3005 may be precluded. 

With regard to heading 3005, the concept of repacking is most criti- 
cal. Customs Headquarters has been consistent and clear in its position: 
an imported product that is neither impregnated nor coated with a 
pharmaceutical substance must be packed in a manner requiring no 
further specialized packing for retail sale. 

In HQ 959053 of 11/19/96, we find that a product imported in bulk 
and then repacked or put up in a different form or package for retail, is 
not classifiable in heading 3005. In that ruling, laparotomy sponges 
were imported already cut to size, sewn to specific dimensions, and 
bundled together in packs of five with a paper band. Each sponge con- 
tained an x-ray detectable strip (treated with barium sulfate) which was 
sewn into the sponge. After importation, the importer shipped the 
sponges to two off-site pre-sterilization plants. The pre-sterilization 
was accomplished by either gamma radiation or steaming, without the 
sponges being removed from the original shipping cartons. The cartons 
were then returned to the importer. After this pre-sterilization process, 
the importer removed all the sponge bundles from the shipping cartons 
and encased them in either a two-piece sealed pouch or two-piece sealed 
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plastic tray. The pouches and trays were labeled with the required label 
information. The importer stated that the repacking into pouches and 
trays was strictly for final sterilization purposes. The encased products 
were then placed in outer, gas-permeable, shipping cartons for final 
sterilization. The final sterilization process was not described. The im- 
porter claimed that, during all this processing, the sponges were never 
removed from the five-pack bundles and never refolded or otherwise 
changed. The importer held that the original folding and bundling were 
sufficient to establish importation in a form for retail sale. 

In disagreeing with the importer’s claims, Customs Headquarters 
emphasized that, despite the presence of folding and bundling, the 
transfer of the sponges to trays or pouches is a separate packing opera- 
tion required before retail sale. The heading language requires that 
products be put up in forms or packing for retail sale, i.e., already in re- 
tail packaging ready for sale for medical uses. The EN further explains 
that that means the products are not to be repacked before retail sale. 
“Forms for retail sale” does not refer to special folding or the like. Fold- 
ing by itself is only a possible indication of special medical use. The re- 
quirement is for packaging, which clearly indicates intent for medical 
uses at the retail or end-user level. 

In HQ 952369 of 12/17/93, cotton gauze sponges specially folded, and 
containing radiopaque strips, were banded together in bundles of ten 
and imported in bags containing upto 4000 sponges. After importation, 
they were placed in trays with foldover labels and sterilized. In this 
instance, Customs Headquarters ruled that, since the sponges had to be 
repacked after importation before sale to the actual users, they were not 
classifiable in heading 3005. Similarly, in HQ 956806 of 11/1/94, Cus- 
toms Headquarters ruled on laparotomy sponges folded and sewn 
around the edges, with an x-ray element sewn in. The sponges were 
banded together in groups of five, labeled and placed in cartons of 700 
5-sponge packages. Subsequent to importation, the laparotomy 
sponges were placed in plastic trays and sterilized. Once again, Head- 
quarters concluded that repackaging for sale to the end-users after im- 
portation precluded classification in heading 3005. 

The EN language is such that any repackaging for final retail sale 
prevents a given product from being classified in 3005, even if that re- 
packaging does not alter the product itself in terms of physical charac- 
teristics such as size, weight, composition, labels and folding. These 
characteristics may aid in determining whether or not a product is in- 
tended for medical uses. By themselves they may indicate a certain 
intention for use. However, the EN provides that the product still must 
be imported in packages exclusively intended for such use for direct sale 
to the actual user. There can be no intent to repack after importation. 
The importers’ customers must be considered here. Are the customers 
end-users (private persons, physicians, hospitals, clinics), retailers 
(drugstores), wholesalers, or repackers? If the customers are repackers, 
it may indicate that there was no exclusive intent to sell directly to end- 
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users without repackaging. HQ 958285 of 11/22/96 addresses these is- 
sues in detail, although the exact nature of the repackaging in that 
ruling is not articulated. 

We have seen that a product imported in bulk, then unpacked, labeled 
and repacked after importation, will not be classifiable in heading 3005, 
even if it is already in a condition or form (e.g., folded and sewn) that 
would permit it to be shipped for direct sale. If, before importation, a 
product is folded, sewn, equipped with an x-ray detection strip, bundled 
in groups, banded, overwrapped, placed in bags or trays, packed in ship- 
ping cartons, and sterilized, it is classifiable in heading 3005 [HQ 
085962 of 3/2/90]. 

Customs’ position is one of strict interpretation of the EN, but it is 
limited to repacking or significant manipulation of the imme- 
diate package. In other words, if an importer imports a product al- 
ready in a form or packing for retail sale (e.g., individually packed and 
labeled gauze sponges), sterilizes it in that original packing and then 
packs it in a different outer shipping carton, that product remains clas- 
sifiable in heading 3005. The product is already individually put up in 
an immediate container or packing for retail sale and intended for med- 
ical use. In such acase, sterilization is merely a further indication of the 
intended use of the product. [NY 853634 of 6/29/90 and HQ 959053 of 
11/19/96.] Products already put up in forms or packings for retail sale 
(e.g., a bandage roll packed and labeled, Band-Aids® packed in their im- 
mediate retail packaging material) and imported in shipping cartons, 
may be repacked into smaller shipping cartons and still be classifiable 
in heading 3005. Breaking down shipping cartons of retail product into 
smaller lots is not a significant repackaging operation. Such an opera- 
tion would not affect the immediate retail packaging of the product. 
The language of heading 3005 does not require that an import- 
er sell only to a retail user, only that an imported product be in 
a form or packing for retail sale for medical purposes. It is only 
manipulations that require repackaging of the immediate re- 
tail package that are not allowed. 


PRODUCTS OUTSIDE THE PURVIEW OF HEADING 3005 


Aside from the preceding post-importation manipulations, are there 
any other factors or product characteristics that would preclude a given 
item from classification in heading 3005? In the section above on phar- 
maceutical substances, we discussed the characteristics of transdermal 
drug delivery systems. We saw that those products were not to be classi- 
fied in heading 3005. In 1999, Customs revoked a number of ruling let- 
ters issued on various other products previously classified in heading 
3005. These products also did not meet the requirements of the heading 
language. As we have seen, products of this heading must be utilized in 
the various aspects of wound treatment in a medical, surgical, dental or 
veterinary setting. Articles not rising to the level of medical 
treatment are not classifiable in the heading. 
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Among the products previously classified in heading 3005 were bags 
of fabric filled with various vegetable matter (cherry pits, flax seed, oat- 
meal, rice) and/or aromatic components (lavender seeds, peppermint 
leaves). Also included were eye masks filled with colored water and glyc- 
erol, magnetic “therapy” products (strips of adhesive tape with mag- 
nets attached), huggable bunny rabbit pillows, cute frog pillows, and 
hot and cold packs which could be frozen or heated. These products all 
offered some type of stress relief, comfort from everyday woes, soothing 
relief from aches and pains, new energy or vitality, or other tonic uses. 
Not one of them was intended for use in the treatment of wounds in an 
actual medical setting. They were not of a class or kind of product en- 
compassed by the language of heading 3005. There were dozens of rul- 
ings in effect classifying such products in heading 3005 until 1999, 
when Customs Headquarters issued and posted revocations in the Cus- 
toms Bulletin on a number of them. In posting those revocations, Cus- 
toms Headquarters announced that the revocations covered any 
rulings on similar merchandise that may exist but were not specifically 
identified. 

The ruling letters discussed in the following paragraphs cover a wide 
range of products no longer classifiable in heading 3005. Importers of 
substantially identical merchandise should be guided accordingly. 

HQ 962611 of 5/4/99 overturned NY A85858 of 6/25/96. The “SU- 
PER BAN Massage Patch” consisted of an adhesive patch on a release- 
paper backing. Each patch was 7/8” x 7/8”, had four ventilation holes, 
and contained a small, round ferrite magnet attached at the center of 
the patch. The product was to be applied directly to the skin to relieve 
“tightness” and to promote circulation in the local area. Customs Head- 
quarters ruled that such a product was not ofa class or kind possessing 
the characteristic of articles enumerated in heading 3005. Such articles 
must be directly applicable to an open wound or irritated (e.g., by infec- 
tion) skin. It was held that the heading is limited to items used for actual 
medical purposes. The relief of tightness and circulation improvement 
claimed to be provided by the “SUPER BAN” product did not rise to the 
level of medical treatment. HQ 962612 of 5/4/99 overturned NY 
A83573 of 5/12/96. The product in that ruling, “Magnetty 1000,” was a 
variation on the “SUPER BAN” theme: a small magnet on an adhesive 
patch generated a magnetic field which improved circulation, thus re- 
lieving pain, soreness or stiffness. Again, this product was not used for 
wound treatment. Its pain relief claim did not rise to the level of medical 
use. These goods were found to be composite articles classifiable in 
heading 8505 according to the component (the ferrite magnet) which 
gave them their essential character (operation of General Rule of Inter- 
pretation 3(b)). 

HQ 962352 of 2/11/99 modified NY 806312 of 2/16/95. In the New 
York ruling, “Cool Paks” were classified in heading 3005. These were 
various sizes of rectangular pads made of polyacrylamide crystals en- 
closed within woven fabric. When soaked in water, the crystals absorb 
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the liquid and expand to many times their original size. The pads are 
then placed against the skin. Thecoolness of the absorbed water and the 
action of evaporation of moisture from the skin bring about a cooling 
effect. Alternately, the product may be warmed in a microwave oven and 
used to provide heat treatment to an area of the body. In revoking this 
ruling, Customs Headquarters again found that the product was in- 
tended to provide a degree of comfort, but was not ofa kind used to treat 
a wound. The intended use did not rise to the level of medical purposes. 
Final classification, in heading 3926, was based on the component (the 
polyacrylamide crystals) which imparted the essential character to the 
article. 

HQ 962310 of 4/13/99 revoked NY B86429 of 6/23/97. A flaxseed eye 
mask, “Sobakawa™ Pillow,” consisted of a small, sealed pouch of woven 
fabric filled with flaxseeds. Accompanying instructions indicated that 
the product should be placed across the bridge of the nose and over the 
eyes to soothe tired eyes. The product could also be placed in a freezer 
prior to application. Customs Headquarters held that soothing the eyes 
was not a characteristic of products enumerated in heading 3005 and 
that the tonic effect did not rise to the level of medical use. 

HQ 961089 of 4/13/99 revoked NY A83830 of 5/31/96. “PitPacs” 
heating and cooling pads consisted of cherry pits encased in a cotton 
bag. The instructional literature indicated that these bags could be 
heated in a microwave oven, standard oven, or double boiler, or cooled 
in a freezer. In the heated or cooled state the bags could be applied to the 
body to reduce tension, aches and pains. This use was held to be of a gen- 
eral tonic nature, and the product could not be considered to have a de- 
finable medical purpose. 

In HQ 962353 of 4/13/99, revoking NY 813748 of 8/14/95, a “Magic 
Bag” contained cereal (oat) grains in a cotton bag. These bags were also 
designed to be heated or cooled as instructed. They were to be used on 
the body to reduce swelling and relieve aches and pains. This use was 
found not to be similar to that of products classifiable in heading 3005. 
Reduction of aches and pains was also not considered a medical applica- 
tion. 

The “Sobakawa™ Pillow,” the “PitPacs,” and the “Magic Bag,” were 
all reclassified according to the components imparting the essential 
character to the articles. In these cases, those components were the veg- 
etable products (flaxseed, cherry pits, and oats). Classification was in 
heading 1404. 

An importer of similar merchandise must be prepared to submit to 
Customs a compositional breakdown by weight, as well as a material 
breakdown by value, of all the components of the product. Additionally, 
samples and instruction for use should be made available to the Cus- 
toms officer examining the merchandise for classification. 

We have seen that the preceding products not only do not belong to 
the same class or kind of merchandise as heading 3005 exemplars, but 
that they also have no true medical uses. However, there are other prod- 
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ucts intended for medical or first-aid applications that nevertheless do 
not belong to the class or kind of merchandise envisioned by the legal 
language of heading 3005. In the following paragraphs, we will discuss 
compression products, triangular bandages, elastic bandages, and cot- 
ton swabs. The intent is to examine if and how such products may differ 
from those of heading 3005. Importers of such products should seek 
classification advice from the Customs Service. A full discussion of clas- 
sifications outside of heading 3005 is not within the purview of this pub- 
lication. 

As areminder, a bandage is essentially a piece of material applied toa 
body part to make compression, absorb drainage, prevent motion, or re- 
tain surgical dressings. To this medical dictionary definition we may 
add the concept of lending support to an injured area [HQ 953990 of 
8/2/93]. When does such a product remain classifiable in heading 3005 
and when does it not? 

In the previous section on “Definitions and Uses,” we mentioned 
tubular bandages, made of stockinette material, and triangular ban- 
dages, which have a number of medical uses, as being classifiable in 
heading 3005. Woven or knitted stockinette tubular bandages are some- 
times used as a protective covering for irritated skin before a cast is ap- 
plied to a broken limb. They are also used as compresses in the 
treatment of edemas. When packaged for retail for such uses, these have 
been classified in heading 3005 [HQ 952343 and HQ 952769, both of 
10/22/92). 

Items that exclusively lend support to body parts are not 
classifiable in heading 3005. Stockings for varicose veins, suspenso- 
ry bandages, supporting belts, athletic supporters, maternity belts, tho- 
racic support bandages, abdominal support bandages, and supports for 
wrists, knees and elbows are not items belonging to the class or kind of 
items enumerated in heading 3005. Some of these products may be de- 
scribed as compression articles and be rated (in millimeters of mercury) 
for compression. Some of these products may even be called “bandages” 
(certain washable, reusable elastic bandages), but they are not designed 
for use as dressings, bandages, etc. as defined. They are not used to treat 
wounds. They do not act as compresses applied to wounds. They do not 
immobilize body parts in order to help in wound healing. They are 
strictly utilized to help support muscles and joints during the course of 
normal or athletic activity. The elasticity of such products makes them 
ideal for supporting sprains because they allow limited motion and 
stretching in case of swelling so that circulation is not impaired. If their 
intended supportive effect derives solely from their elasticity, they are 
classifiable in subheadings of Section XI HTS (“Textiles and Textile Ar- 
ticles”) according to composition and design [Chapter 90, Note 1(b)]. 

Orthopaedic articles are also not classifiable in heading 
3005. This would include any appliances used to correct or compensate 
for bodily deformities such as trusses, and splints and fracture ap- 
pliances used to immobilize injured body parts or assist in setting frac- 
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tures. Such articles would include plaster bandage splints used in 
conjunction with a fracture bandage to add rigidity to a cast. Such ar- 
ticles are generally classifiable in heading 9021. However, fracture ban- 
dages themselves are not appliances. They are often presented in rolls 
and made of bandage materials such as gauze impregnated with plaster 
of Paris, or of polyester cotton or fiberglass. They are used as casting 
materials in forming casts. They are applied wet or softened to the frac- 
tured limb and allowed to dry to form casts of varying degrees of hard- 
ness, rigidity, water-resistance, and durability. Hard splints may be 
applied during the application of such bandages for added strength and 
support. These types of casting bandages are classifiable in heading 
3005, but splints are not. 

Triangular bandages used in first-aid work as head wound dress- 
ings, temporary slings for immobilization, and temporary splints for 
broken bones, are classifiable in heading 3005, as long as they serve 
such general medical purposes and are packed for such use [NY 832671 
of 12/6/88 and NY 838151 of 3/23/89]. Such bandages are usually made 
of cotton cloth. They can be cut to various sizes. To remain classifiable 
in the heading, they should have the characteristics of a bandage and 
not of a specially designed article to be used, e.g., exclusively as a splint 
or immobilizing limb holder. They should be of a weight suitable for a 
bandage, light enough to allow for easy wrapping around the head or 
other injured body part. Heavy, less pliable materials would indicate use 
only as asling. The addition of grommets, strings, reinforced parts, rig- 
id pieces of plastic or fabric, etc. would also indicate a special applica- 
tion more in the nature of a fracture appliance than a bandage [NY 
E82352 of 5/21/99]. A triangular bandage imported together with a rig- 
id splint would also indicate a more specialized product than a general 
bandage. 

Cotton swabs, whether of general or specialized use, have been con- 
sistently determined to be classifiable outside of heading 3005 [HQ 
953256 of 6/9/93 and NY 881943 of 1/26/93]. They are not similar tothe 
exemplars of heading 3005. Swabs are generally of unwoven material 
not suitable for wound dressing or treatment. In a medical setting, they 
are used for no more than possible cleansing of or application of an anti- 
septic to unbroken skin, and not for dressing wounds. 

When importing merchandise of this nature, the importer should be 
prepared to submit samples, instructional, technical and advertising 
literature, and compositional breakdowns by weight. 


POSSIBLE MISCLASSIFICATION CONSEQUENCES 


Misunderstanding or misapplication of the principles of classifica- 
tion for heading 3005 may have duty and quota implications. The legal 
notes and Explanatory Notes to other chapters and sections of the HTS 
contain numerous cross-references to the products of heading 3005. For 
example, HTS Section XI (covering textiles and textile articles) Note 
1(e) states that the Section does not cover articles of heading 3005 such 
as wadding, gauze, bandages and similar articles for medical, surgical, 
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dental or veterinary purposes. Throughout the EN to the headings of 
Section XI there are exclusionary statements referring to heading 3005. 
Similarly, there are exclusions in certain headings of Sections X and 
XIII. 

When a product is deemed not classifiable in heading 3005, it will be- 
come classifiable elsewhere in the tariff depending upon its composi- 
tion and construction. Products made of textiles may end up being 
classified as carded or combed wool (headings 5111 and 5112), various 
cotton textile products, including woven products (Chapter 52), vegeta- 
ble textile products (Chapter 53), woven fabrics of man-made fibers 
(headings 5407 and 5408), fabrics of man-made staple fibers (headings 
5512-5516), wadding or nonwoven fabric (headings 5601 and 5603), 
gauze or narrow woven fabrics (headings 5803 and 5806), rubberized 
textile fabrics or other (non-pharmaceutically) impregnated textile 
fabrics (headings 5906 and 5907), or certain knitted fabrics (heading 
6002). This list is not all-inclusive. Many Section XI products are duti- 
able, as opposed to the products of heading 3005, and may also fall into 
textile categories subject to the quota and visa requirements for such 
products. 

Section X covers paper and paper products. Certain products other- 
wise classifiable in heading 3005 may be classified in Section X if they 
are found not to comply with the requirements of heading 3005. Some 
may be classified in heading 4803 as cellulose wadding, in heading 4811 
as paper or cellulose wadding coated or impregnated with, e.g., plastic, 


or in heading 4818 as certain household or hospital articles. Section 
XIII, heading 6809, covers articles of plaster. Plaster-coated fracture 
bandages put up for retail sale are classifiable in heading 3005 (see the 
previous section); those not put up for retail sale are potentially classifi- 
able in heading 6809. Most products of these headings are dutiable. 


THE IMPORTER’S RESPONSIBILITIES 


Since the enactment of the Customs Modernization Act in December, 
1993, the legal burden of correctly classifying merchandise has shifted 
from the Customs Service to the importer, who must use reasonable 
care in carrying out this responsibility. Prior to importation, the im- 
porter of record is responsible for determining the nature, material 
composition, packing, and intended use of the merchandise in its condi- 
tion as imported. 

The importer of bandages, dressings and similar products of heading 
3005 should be aware of the limiting language requirements of the hea- 
ding. The prospective importer should be familiar with the definitions 
and other classification issues and principles contained in this publica- 
tion. If an article does not belong to the class or kind of merchandise 
used for wound treatment, or is not packed as required, classification 
outside of heading 3005 is probable. Should a product be made of textile 
materials, the importer should be aware of the possibility that the prod- 
uct may be subject to quota restrictions and should be prepared to fur- 
nish a proper visa if required. 
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Prior to the importation of a particular bandage or bandage-like ar- 
ticle, an importer or a foreign supplier who wishes to verify the classifi- 
cation of the product may request a binding ruling from U.S. Customs. 
See Part 177 of the Customs Regulations (19 CFR 177). When request- 
ing such aruling, the inquirer should submit a sample, marketing liter- 
ature, use instructions, a description of any post-importation 
manipulations, including possible repackaging, and composition by 
weight and value of the component materials. 


INVOICE REQUIREMENTS 


In accordance with Section 141.86 of the Customs Regulations (19 
CFR 141.86), certain general invoice information is required at the 
time of entry or entry summary. While Title VI, Subpart B, Section 636 
of the Customs Modernization Act (Mod Act) has permitted some lati- 
tude in the application of Section 141.86, invoice information and de- 
scriptions must be sufficient for the Customs Officer to determine 
admissibility and verify classification and value of the imported mer- 
chandise. If invoice information is insufficient to resolve questions of 
admissibility or public health and safety, merchandise may be detained 
and entries may be rejected. If an invoiced merchandise description is 
found to be insufficient for classification or appraisement verification, 
the Port Director retains the option of requesting additional informa- 
tion by issuance of a Customs Form 28, a telephone call, or an importer 
interview. The importer of record is accountable for the veracity of the 
information supplied in any invoice or supplemental documentation. 

In the case of merchandise potentially classifiable in heading 3005, it 
would be helpful to include in the merchandise description the exact 
trade name (if applicable), whether or not it is an adhesive product, unit 
packing information (including sizes, thread counts, measurements, 
etc.), and composition (including any materials with which the mer- 
chandise may be impregnated). If such information is not included, the 
Port Director may request it (along with samples if needed). In the case 
of merchandise made of textile materials, additional information for 
certain classes of textile merchandise (such as cotton or man-made fab- 


rics) should be included as required by various sections of 19 CFR 
141.89. 
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NOTICE 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: April, 2000 


PRINTING NOTE 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs World Wide Website 
(http://www.customs.gov) and is being distributed in a variety of for- 
mats. It was originally set up in Microsoft Word97®. Pagination and 
margins in downloaded versions may vary depending upon which word 
processor or printer you use. If you wish to maintain the original set- 
tings, you may wish to download the .pdf version, which can then be 
printed using the freely available Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The National Commodity Specialist Division of the Office of Regulations and 
Rulings has prepared this publication on Tractors (HTSUS 8701) vs. Heavy 
Industrial Machinery (HTSUS 8429 and 8430) as part of a series of in- 
formed compliance publications regarding the classification and origin of im- 
ported merchandise. We sincerely hope that this material, together with seminars 
and increased access to Customs rulings, will help the trade community to im- 
prove, as smoothly as possible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain a ruling under Customs Regulations, 19 CFR Part rit, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also to 
determine whether the goods are subject to quotas, restraints, embar- 
goes or other restrictions. The act of classifying goods is complex and 
requires an importer to be familiar with the Harmonized Tariff Sched- 
ule of the United States (HTSUS), its 99 chapters, rules of interpreta- 
tion, and notes. A detailed discussion of the HTSUS may be found in a 
companion publication entitled, What Every Member of the Trade Com- 
munity Should Know about Tariff Classification. Customs valuation re- 
quirements are separately discussed in a companion publication 
entitled, What Every Member of the Trade Community Should Know 
about Customs Value. Both of these publications are available from the 
Customs World Wide Web pages on the Internet (see the Additional In- 
formation section for information on accessing these sources and ob- 
taining additional Customs Service publications). 

Customs treatment of the tractor has had a long and interesting his- 
tory which has frequently required the Customs import specialist to be- 
come conversant with such far-flung concerns as design engineering 
and statistical analysis. The classification of tractors has never been a 
clear-cut, uncomplicated operation, involving as it does the complex re- 
quirements of the suitability for use concept as well as the shifting vaga- 
ries of structural design involving tractors and certain heavy industrial 
machines. Over the years there has been some assistance in this process 
in the form of various versions of certain publications of the Customs 
Information Exchange (CIE): namely, the Master Tractor Index (MT1) 
and the CIE Form 35 on structural design. The MTI, in its various ap- 
pearances from 1983 (the last complete update) back to its original Oc- 
tober, 1977 version, is not being reissued here, not only because of its 
prohibitive length but mainly because very few, if any, of the tractors 
listed therein are still being imported today. While the MTI is not being 
revived, we are issuing herein a compendium of rulings issued under 
the Harmonized Tariff Schedule of the United States (HTSUS) up to the 
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date of the publication of this document. Of course, the fact that a trac- 
tor or machine is not listed on either the compendium of HTSUS rul- 
ings shown below or on the MTI (for those in possession of the index) is 
determinative of nothing. A listing on either source indicates nothing 
more than that a ruling was issued with respect to the article in ques- 
tion. It is, of course, the responsibility of the Customs Service to make 
the final classification decision for any particular article, guided by the 
information submitted by the importer, precedential guidance, and 
product and design knowledge. The information contained herein is in- 
tended to assist the importing community in participating in this pro- 
cess so that it may exercise the expected reasonable care. 

At several points in this document, reference will be made to informa- 
tion derived from the Harmonized Commodity Description and Coding 
System Explanatory Notes (ENs), which constitute the official inter- 
pretation of the Harmonized System. While not legally binding on the 
contracting parties, and therefore not dispositive, the ENs provide a 
commentary on the scope of each heading of the Harmonized System 
and are thus useful in ascertaining the classification of merchandise un- 
der the System. Customs believes the ENs should always be consulted. 
See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

Please be advised that any references to tariff provisions, legal notes 
or other citations are those which were in effect on the date of this publi- 
cation and are used for discussion purposes only. You are urged to con- 
sult the current edition of these references for the most up-to-date 
information. 


TRACTORS—GENERAL 


The term “tractors” was not defined in the Tariff Schedules of the 
United States, the predecessor to HTSUS. However, this didn’t cause 
any real problems since the Brussels Nomenclature definition was re- 
ferred to any time a discussion was undertaken. That definition was 
adopted almost word for word for use in the HTSUS and may be found 
in Legal Note 2 to Chapter 87, HTSUS: 


For the purposes of this chapter, “tractors” means vehicles 
constructed essentially for hauling or pushing another vehicle, ap- 
pliance or load, whether or not they contain subsidiary provision 
for the transport, in connection with the main use of the tractor, of 
tools, seeds, fertilizers or other goods. 


Machines and working tools designed for fitting to tractors of head- 
ing 8701 as interchangeable equipment remain classified in their 


respective headings even if presented with the tractor, and whether 
or not mounted on it. 


Tractors are provided for in heading 8701, HTSUS, which includes 
all tractors other than tractors of the type used on railway station plat- 
forms (heading 8709). The pertinent tariff provisions are as follows: 


8701 Tractors (other than tractors of heading 8709): 
8701.10.0000 Pedestrian controlled tractors 
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8701.20.00 Road tractors for semi-trailers 
New: 
G.V.W. not exceeding 36,287 kg 
G.V.W. exceeding 36,287 kg 
Used 


8701.30 Track-laying tractors: 


8701.30.10 Suitable for agricultural use 
New: 
With a net engine power of 
less than 93.3 kW 
With a net engine power of 
93.3 kW or more but less 
than 119.4 kW 
With a net engine power of 
119.4 kW or more but less 
than 194 kW 
With a net engine power of 
194 kW or more but less 
than 257.4 kW 
With a net engine power of 
257.4 kW or more 
Used 
8701.30.50 Other 
New: 
With a net engine power of 
less than 93.3 kW 
With a net engine power of 
93.3 kW or more but less 
than 119.4 kW 
With a net engine power of 
119.4 kW or more but less 
than 194 kW 
With a net engine power of 
194 kW or more but less 
than 257.4 kW 
With a net engine power of 
257.4 kW or more 
Used 
8701.90 Other: 


8701.90.10 Suitable for agricultural use 
Log skidders 
Other: 
New: 
Power take-off (PTO) 


type: 

With a PTO of less than 
14.9 kW 

With a PTO of 14.9 kW 
or more but less than 
22.4 kW 
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With a PTO of 22.4 kW 
or more but less than 
29.8 kW 

With a PTO of 29.8 kW 
or more but less than 
44.8 kW 

With a PTO of 44.8 kW 
or more but less than 
59.7 kW 

With a PTO of 59.7 kW 
or more but less than 
74.6 kW 

With a PTO of 74.6 kW 
or more but less than 
89.5 kW 

With a PTO of 89.5 kW 
or more but less than 
104.4 kW 

With a PTO of 104.4 kW 
or more but less than 
119.4 kW 

With a PTO of 119.4 kW 
or more but less than 
134.3 kW 

With a PTO of 134.3 kW 
or more 

Other 
Used 


8701.90.50 Other 
With a net engine power of less 
than 223.8 kW. 
With a net engine power of 223.8 


kW or more but less than 
373 kW 


With a net engine power of 
373 kW or more 


At a glance, it can be seen that there are four major break-outs of trac- 
tors under heading 8701: pedestrian controlled tractors (8701.10) road 
tractors for semi-trailers (8701.20) track-laying tractors (8701.30) and 
all Other tractors (8701.90). Not a part of this publication are the 
road tractors for semi-trailers described in subheading 
8701.20.00, HTSUS. 

Pedestrian controlled tractors (subheading 8701.10) are small trac- 
tors, used largely for agricultural purposes, but may sometimes serve 
industrial purposes, and are equipped with a single driving axle carried 
on one or two wheels. As with tractors in general, they are designed for 
use with interchangeable implements which they may operate by 
means of a general-purpose power take-off. They are not usually fitted 
with a seat and the steering is effected by means of two handles. Some 
types, however, also have a one- or two-wheeled rear carriage with a seat 





300 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 25, JUNE 21, 2000 


for the driver. See Customs Service Headquarters (HQ) ruling 961255 of 
November 11, 1998, for an example of this type tractor. 

The chassis ofa tractor may be also be mounted on tracks or on acom- 
bination of wheels and tracks (these are the track-laying-type tractors 
of subheading 8701.30) or on wheels only (these are the other type trac- 
tors of subheading 8701.90). Each of these types is further differen- 
tiated between tractors which are suitable for agricultural use and 
tractors for other than that use. This latter distinction will be clarified 
later in this publication. 

The paramount requirement for any vehicle which is said to be a trac- 
tor is that it meet the definition of the term given in legal note 2 to Chap- 
ter 87 cited above, that is, that it be a vehicle constructed essentially for 
hauling or pushing another vehicle, appliance or load. This is at the 
heart of the versatility of this vehicle and the characteristic which dis- 
tinguishes it from tractive-type, purpose-built machines classified else- 
where than in heading 8701. We will elaborate on this point later. 

The tractor’s versatility is most easily, if not always, demonstrated 
through the addition of a so-called three-point hitch and/or a power 
take-off (PTO). These built-in components of tractors enable the trac- 
tor to push or pull and operate another implement which is designed for 
some kind of work: plowing, digging, loading, cultivating, spraying and 
so forth. As stated in legal note 2 to Chapter 87 and echoed in the ENs, 
interchangeable machinery and working tools designed for fitting to 
tractors are classified separately from the tractor, even if presented 
with or on the tractor. See New York (NY) ruling 811315 of June 15, 
1995 for an example of this principle. 

Where required by the tariff, the power ratings of the tractor’s engine 
or PTO will determine the subheading where the tractor is classified. 
For Other tractors of the PTO type, the power rating of the tractor’s 
PTO will determine the subheading classification, while the net engine 
power rating will determine the particular classification for the balance 
of the tractor universe. Power ratings given in horsepower may be con- 
verted for HTSUS requirements by multiplying the horsepower rating 
by 0.7457 to yield the required kilowatt rating. 

The ENs present additional general knowledge and guidance about 
tractors. For example, the ENs state that tractors are not fitted with 
coachwork although they may have seats for the crew or driving cab. 
This ignores advancements in the creature comforting of tractor cabs in 
recent years, including air conditioning, stereo and CD systems, and 
other interior upgrading. However, this notwithstanding, it should be 
understood that parts of general use covered by Note 2 of Section XV, 
insofar as they refer to any heading covering coachwork, more specifi- 
cally, heading 8302, HTSUS, will not include coachwork for the interior 
of tractors. More on this in the section on Parts. 

The ENs also state that the heading includes tractors fitted with win- 
ches. Such articles can typically be found on the log skidders of subhead- 
ing 8701.90.1001, HTSUS. Moreover, log skidders routinely include 
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special dozer blades, as standard equipment, which aid in the pushing of 
logs around for skidding purposes. This might appear to be at odds with 
the direction expressed by legal note 2 to Chapter 87 that machines de- 
signed for fitting to tractors as interchangeable equipment remain clas- 
sified in their respective headings even if mounted on the tractor at the 
time of presentation. It should be understood in the case of log skidders 
that the special dozer blades are not interchangeable equipment, but 
are part of the basic design of these specialty tractors. For that reason, 
dozer blades on log skidders, as well as the winches, are not subject to 
the requirement for separate entry of interchangeable working tools. 
The ENs attempt to address the most difficult and constantly recur- 
ring problem that confronts those trying to distinguish between the 
tractors of Chapter 87 and tractor-like machines of Chapter 84 of the 
HTSUS. This issue will be addressed in a more detailed section further 
on, but it is important to note here that the ENs can be cited as author- 
ity for the generalized distinctions they make between tractors and 


tractor-like machines in several places in the ENs. For example, the 
ENs state that: 


propelling bases forming an integral part of amachine designed for 
handling, excavating, etc., can be distinguished from the tractors of 
this heading [8701] by their special constructional features * * * 
For instance, the propelling bases not covered by this heading 
[8701] incorporate volun elements * * * to carry the actuating 


equipment for the working tools. 


TRACTORS SUITABLE FOR AGRICULTURAL USE 

Once a determination has been made that a particular unit is a trac- 
tor, the next question to ask is whether it is a tractor suitable for agricul- 
tural use. Subheadings 8701.30.10 and 8701.90.10, HTSUS, provide for 
tractors suitable for agricultural use. The phrase “suitable for agricul- 
tural use” has been interpreted by the courts as requiring that a tractor 
be actually, practically, and commercially fit for such use. Suitability 
does not require that the tractor be chiefly used in agricultural pursuits, 
but there must be evidence of more than a casual, incidental, exception- 
al or possible use in this area. There must be evidence of substantial ac- 
tual use in a recognized agricultural pursuit. U.S. v. FW. Myers & Co., 
Inc., C.A.D 1097, 476 F2d 1377 (1973); see also HQ ruling 951506 of 
May 29, 1992. 

What are those factors which weigh most heavily in favor of a finding 
of suitability for agricultural use? The following, in no particular order, 
should be consulted when one is looking to support a suitability claim: 

1. Sales literature showing the tractor’s specifications. Do these 
specifications place the tractor in the same class or kind of tractor 
which has previously been ruled upon to be suitable for agricultur- 
al use, either in the Master Tractor Index or in later rulings? One 
thing that should be kept in mind when referring to any list like the 
MTI or the HTSUS list of rulings is that many tractor manufactur- 
ers make more than one version of the same tractor model. A spe- 
cial application (SA) version of a tractor may be the same size and 
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have the same outward appearance as the basic model but be modi- 
fied in such a way that it is no longer classifiable like the standard 
tractor from which it is derived. This is not to suggest that any addi- 
tional prefixes tacked onto the base model designation, or differing 
slightly from it, are going to result in a different classification— 
only that is may warrant further inquiry. Oftentimes, a different or 
additional number or letter prefix or suffix to the base model desig- 
nates nothing more than the model year, the country of origin, a 
feature like four-wheel drive, or an insignificant engineering 
change that would not affect the classification. 

2. Warranty information and product end use certificates show- 
ing actual use in recognized agricultural end pursuits such as land 
clearing, soil conservation, site preparation, irrigation, land recla- 
mation, logging, and general agricultural. 

3. What division of a company is marketing the tractor to what 
class of purchaser? If more than one division is involved, what are 
the combined sales to end users identified as agricultural? 

4. Is it commercially realistic to sell the model under consider- 
ation to agricultural end users? Is there a competing model which 
does not sell to the agricultural market and why? 

5. The advertising material and marketing approach, by its very 
nature, should show agricultural intent. The product may be 
shown in use with recognizable agricultural tools such as spread- 
ers, rakes, harrows, plows, etc. 

6. When required to be demonstrated, agricultural use must be 
substantial and not merely casual or accidental. This may prove to 
be problematical since there is no hard and fast rule as to what 


constitutes a substantial use. Suffice it to say that the amount 
should be more than just a few. 


See HQ ruling 951043 of May 15, 1992 for a good illustration of the 
process involved in determining whether a tractor is suitable for agri- 
cultural use. 


MACHINERY OF HEADINGS 8429 AND 8430 


At this point we will now examine the machinery of headings 8429 
and 8430 as a backdrop to contrasting them with the tractors of Chap- 
ter 87 in the next section of this publication. 

The machines of heading 8429 are all self-propelled earth digging, ex- 
cavating or compacting machines which are explicitly cited in the hea- 
ding. These are bulldozers, angledozers, graders, levellers, scrapers, 
mechanical shovels, excavators, shovel loaders, tamping machines and 
road rollers. Because of apparent visual similarities, it sometimes hap- 
pens that certain machines of this heading are frequently confused with 
the tractors of Chapter 87. 

The machinery of heading 8430 covers machinery, other than the ma- 
chinery of headings 8429 and 8432, for attacking the earth’s crust or for 
preparing or compacting the terrain. It also includes pile-drivers, pile- 
extractors, snow-ploughs and snow-blowers. The ENs for this heading, 
as they relate to self-propelled and multi-function machines, also apply 
to the machinery of heading 8429. 





U.S. CUSTOMS SERVICE 303 


Excavating machines which are fitted on wagons and trucks of a kind 
which impart the essential character of railway rolling stock are gener- 
ally classified in heading 8604 as railway maintenance or service 
vehicles. Railroad ballast excavators-screening machines are often 
mounted on wagons and trucks meeting this condition. However, exca- 
vating machines and the like mounted on trucks or platforms which do 
not conform to the specifications of true rolling stock are not classified 
in Chapter 86 but remain in heading 8430. 

Certain working parts, for example, levelling blades or dozer blades, 
of the machines of these headings may be mounted on tractors. Such 
working parts or tools are subsidiary equipment for occasicnal work. 
Generally, they are relatively light and can be mounted or changed at 
the work site by the user. These working tools remain in heading 8430 
provided they constitute machinery of the heading or in heading 8431 if 
they are parts of those machines, even if presented with the tractor. The 
tractor itself, of course, is classified separately in heading 8701. 

However, headings 8429 and 8430 cover self-propelled machines in 
which the propelling base, the operating controls, the working tools and 
their actuating equipment are especially designed for fitting together to 
form an integral mechanical unit. It sometimes difficult to distinguish 
the machinery of these headings from the vehicles of heading 8701. HQ 
ruling 955502, of March 31, 1994 cited the ENs to heading 8701 to rule 


certain tractor-backhoe-loaders out of heading 8701 and in to heading 
8429, as follows: 


Relevant ENS at p. 1424, state that heading 87.01 does not cover 
propelling bases specially designed, constructed or reinforced to 
form an integral part of a machine performing a function such as 
lifting, excavating, levelling, etc., even if the propelling base uses 
traction or propulsion for the execution of this function. The ENS 
continue on p. 1425, under the heading TRACTORS FITTED 
WITH OTHER MACHINERY, ‘As a general rule, propelling bases 
forming an integral part of a machine designed for handling, exca- 
vating, etc., can be distinguished from the tractors of [heading 
87.01] by their special constructional features (shape, chassis, 
means of locomotion, etc.). For propelling bases of the tractor type, 
various technical features relating essentially to the structure of 
the complete unit and to equipment specially designed for func- 
tions other than hauling or pushing should be taken into consid- 
eration. For instance, the propelling bases not covered by [heading 
87.01] incorporate robust elements (such as supporting blocks, 
plates or beams, platforms for swiveling cranes) forming a part of 
or fixed, generally by welding, to the chassis body framework to 
carry the actuating equipment for the working tools.’ 


Propelling bases resembling tractors, but which are specially de- 
signed, constructed or reinforced to form an integral part of a machine 
performing one of the functions mentioned in headings 8429 or 8430 re- 
main in these headings as incomplete machines having the essential 
features of complete machines of the same kind. Propelling bases poten- 
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tially classifiable in headings 8425 to 8430, because they can be 
equipped with several different working parts, are classified according 
to Note 3 to Section XVI (multi-function machines or composite ma- 
chines) or by GRI 3(c), last occurring tariff number if no specific func- 
tion of those headings prevails. A more detailed description of design 
characteristics as they help determine the classification of these ma- 
chines vis-a-vis tractors follows below. 


TRACTOR OR MACHINE? 


One of the continuing difficulties that a classifier faces who handles 
vehicles in Chapter 87 and/or machinery in Chapter 84 is the challenge 
of distinguishing the oftentimes similar-looking (and sometimes simi- 
lar performing) breeds of equipment that are frequently mistaken for 
each other. This gray area has long been a source of confusion when at- 
tempting to classify this merchandise. In September 1979, the Customs 
Information Exchange published a Form 35 information issuance, 
which dealt essentially with the design characteristics which help to dif- 
ferentiate a tractor from a tractor-like machine. 

Put very simply, tractors are versatile vehicles, which feature speed of 
interchangeability of working tools as a major characteristic, while 
tractor-like machines are designed exclusively for a particular function 
or group of related functions. Quite clearly, there would be no problem 
distinguishing between a mechanical shovel with a 3600 revolving su- 
perstructure and a typical agricultural tractor. The difficulty, of course, 
arises when attempting to distinguish between similar looking tractor- 
like propelling bases which might be encountered when comparing a 
front-end shovel loader and a tractor fitted with a loader. It is not 
enough to say that an article apparently meets the definition of a trac- 
tor contained in the legal notes. It must be shown how and why that is so 
or, in the case of the negative, how and why an article meets the descrip- 
tion of a machine of Chapter 84. The CIE Form 35 contained a list of 
questions, which still have validity when addressing that issue. For this 
reason, they are set forth as follows: 


1. Does the unit meet the definition of a tractor—a wheeled or 
tracked vehicle constructed essentially for hauling or pushing 
another vehicle, appliance or load? Is it known as a tractor? By 
what names or names may the unit be known? 

2. Is the unit marketed and sold as a tractor? In contrast, it is sold 
for the primary purpose of moving and lifting earth, minerals and 
ores? If appropriate, what is the meaning of any prefix and/or suffix 
to the model number? What specifically are the structural and de- 
sign differences between the original model and the model under 
consideration? 

3. Does the sales literature refer to it as a tractor or does it sug- 
gest it is more than a tractor? Sales literature will be needed as well 
as any other documentation which can show the model’s uses, di- 


mensions, tire sizes, horsepower, transmission, attachments, op- 
tions, etc. 
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4. Is it used as a tractor in the country of exportation or other 
countries? What are the uses of the vehicle, including any applica- 
tions in land reclamation, contour plowing, irrigation work, farm 
pond development, and land clearing activities? 

5. Is it suitable for agricultural use? Is it actually, practically and 
commercially fit for agricultural use? Is that use substantial actual 
use in agricultural pursuits? The importer should submit any sup- 
porting documentation. 

6. Is the unit of the same class or kind of tractor as listed on the 
MTI or other list? 

7. If the answer to number 6 is “no,” to what class or kind of ve- 
hicle does it belong? In a given case, is it in its own class? 

8. Are all the accessories, loader and bucket, for example, inter- 
changeable on the propelling base? Are they readily removable by 
the operator in a relatively short time? 

9. Are the accessories and working tools permanently attached? 
Do you have an integrated unit put together to answer to a particu- 
lar application or group of associated applications? 

10. Is the unit, when stripped of all its accessories and working 
tools, considered to be a tractor, an excavator, a bulldozer, a loader, 
an automotive chassis, an unfinished special purpose vehicle, a 
self-propelled works truck or platform tractor, or some other lift- 
ing, handling, loading or unloading machinery? 

11. When the accessories and working tools are removed, is the 
propelling base which remains an operational vehicle capable of 
adapting to such attachments as spreaders, plows and harvesting 
machines? 

12. Do the design features of the unit include any of the charac- 
teristics listed on the next page? These features are associated with 
excavators, bulldozers and loaders. 

13. Are sales figures available for each model, sorted by market- 
ing division (agricultural, industrial, or both) since production be- 
gan? Also requested would be the totals with regard to intended use 
as indicated in writing to the dealer at the time of purchase. Ifa unit 
is said to be suitable for agricultural use but there have been no 
sales for such use, what are the reasons for this situation? 

14. Can affidavits of actual use and state sales tax exemption 
forms be obtained from end users if necessary? 


The CIE Form 35 also included a section on the design characteristics 
of excavators, bulldozers and loaders, the machines most closely related 
to the typical tractor design. Some of those listed characteristics are 
somewhat out of date and have been modified for this publication. Gen- 
erally, these machines are purposely built for the primary function of 
moving and lifting earth, minerals and ores. Here are the design charac- 
teristics that these machines share in common, toa greater or lesser de- 
gree: 


1. They are constructed from the ground up; that is, they are de- 
signed exclusively for a specific application or group of closely re- 
lated applications. 

2. These units usually have a brawny, heavy frame designed to 
absorb and withstand the constant stress and shock of high produc- 
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tion digging and loading. The units are usually low profile, with 
low eae posts for that purpose. Because of the low profile 
look, these units may incorporate a heavy belly pan to protect the 
oil pan from being damaged from rocks and debris over which these 
units habitually drag. 

3. They are built with heavy supporting blocks, plates and 
beams. Front-end shovel loaders have a special subframe known as 
a loader tower, which resists shock and loading stresses and pro- 
tects the lift cylinders and lines. 

4. Crawler variety machines are apt to have longer tracks to in- 
crease the stability of the base. 

5. The working tools of these machines, for example, loaders and 
bulldozer blades, are permanently attached. These tools are bolted 
into place and are not easily removed. Therefore, they do not pro- 
vide a high speed of interchangeability that is required of a tractor 
in agricultural use. Integrated tool carriers, usually classified in 
heading 8429, HTSUS, have a variety of interchangeable attach- 
ments but the lifting arms are permanently in place. 

6. These units have built-in controls, usually right on the dash- 
board, and are there for the specific purpose of accomplishing the 
machine’s function. There is no power take-off involved; the hy- 
draulics operate directly from the machine’s engine. 

7. Loaders have an automatic kick-out device (stop operating fea- 
ture) which is usually adjustable up to full lift height. 

8. Certain excavators havea platform for a swiveling crane (slew- 
ing ring). 

9. Most heavy-duty machinery will have counterweights and 
counterbalancing to assure optimal machine performance. With- 
out this feature operation would be very unstable at best. 

10. These machines are not readily adaptable to other types of at- 
tachments such as seed spreaders, harvesting machines and plows. 
Only tractors have such versatility designed-in. 

11. Industrial machines have special gearing to allow for back 
and forth work at roughly the same speed. For example, they allow 
for instantaneous button-operated forward and reverse at the 
same selected gear. They incorporate specialized transmissions to 
allow for the frequent changes in load and direction. Hydraulic 
clutches and torque converters are now common features of both 
tractors and machines. 


PARTS 


The classification of parts of tractors and machines provides a chal- 
lenge equal to, if not surpassing, that of classifying the whole goods 
themselves. Close attention must be paid to the various legal notes and 
Explanatory Notes as they lay out classification guidelines and direc- 
tions. The process is complicated further because parts for tractors are 
provided for in Section XVII while parts for machines are found in Sec- 
tion XVI and there are differences in the classification guidelines for the 
two sections, which can be quite challenging. 

The legal notes to Section XVII, wherein heading 8701 is found, as 
part of Chapter 87, cover the classification of the parts of the tractors of 
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heading 8701. Generally, tractor parts are classified in heading 8708, 
which provides for parts and accessories of the motor vehicles of head- 
ings 8701 to 8705. We say “generally” because not every thing that is a 
part of a tractor is classified as a part, for tariff purposes. 

Section XVII legal notes 2 and 3 are important starting points for the 
classification of the parts of heading 8701: 


2. Theexpressions “parts” and “parts and accessories” do not ap- 
ly to the following articles, whether or not they are identifiable as 
or the goods of this section: 


(a) Joints, washers or the like of any material (classified ac- 
cording to their constituent material or in heading 8484) or 
other articles of vulcanized rubber other than hard rubber 
(heading 4016) 

(b) Parts of general use, as defined in note 2 to section XV, of 
base metal (section XV) or similar goods of plastics (chapter 
39) 

(c) Articles of chapter 82 (tools) 

(d) Articles of heading 8306 

(e) Machines or apparatus of headings 8401 to 8479, or parts 
thereof articles of heading 8481 or 8482 or, provided they 
constitute integral parts of engines or motors, articles of head- 
ing 8483 

(f) Electrical machinery or equipment (chapter 85) 

(g) Articles of chapter 90 

) Articles of chapter 91 

(ij) Arms (chapter 93) 

(k) Lamps or lighting fittings of heading 9405 or 

(1) Brushes ofa kind used as parts of vehicles (heading 9603). 


3. References in chapters 86 to 88 to parts or accessories do not 
apply to parts or accessories which are not suitable for use solely or 
principally with the articles of those chapters. A part or accessory 
which answers to a description in two or more of the headings of 
those chapters is to be classified under that heading which corre- 
sponds to the principal use of that part or accessory. 


Section XVII note 2 lays out a listing of exclusions—those goods 
which are not to be classified as a part or accessory within any such 
headings in the section. Very simply, if an article is found among this list 
of exclusions, then it cannot be classified in Section XVII. For example, 
ifacomponent part ofa tractor is a part of general use as defined in Note 
2 to Section XV, then it is excluded from classification in heading 8708 
for our purposes by Section XVII Note 2(b). See HQ ruling 954932 of 
November 12, 1993, for an example of such an exclusion. 

Section XVII note 3 provides that for parts and accessories to be clas- 
sified as such in Section XVII they must be suitable for use solely or 
principally with the articles of the section. If, for example, brakes which 
are imported for use with a certain tractor may sometimes be used in 
certain machinery of Section XVI, then those brakes must be principal- 
ly used in the tractors of heading 8701 in order to be classified in head- 
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ing 8708. This gets a little more complicated but we’ll cover that 
complication below when we discuss machinery parts. 

The General Rules of Interpretation (GRIs) also play acritical role in 
the classification of tractor parts as well. Thus, if an article is more spe- 
cifically provided elsewhere than as a part in heading 8708, by virtue of 
the GRIs, then it will be classified in the more specific heading, despite 
the fact that it is not among the exclusions of Section XVII Note 2 and is 
suitable for use solely or principally with the goods of Section XVII 
within the strictures of Section XVII Note 3. For example, seats suitable 
for use solely or principally with tractors are classified in heading 9401 
because that heading, which provides for seats, is more specific than 
heading 8708, which is a parts provision. The language of heading 9401 
is more exclusive than the language of heading 8708, hence more diffi- 
cult to satisfy and therefore more specific. 

The Explanatory Notes reiterate the process just outlined and pro- 
vide ample specific guidance on product coverage as well: 


(III) PARTS AND ACCESSORIES 
a * 


* os * * * 


It should, however, be noted that these headings [of Section XVII] ap- 
ply only to those parts or accessories which comply with all three of 
the following conditions: 

(a) They must not be excluded by the terms of Note 2 to this Sec- 
on***. 

and (b) They must be suitable for use solely or principally with 
the articles of Chapters 86 to 88 * * 


and (c) They must not be more specifically included elsewhere in 
the Nomenclature * * *. 


The ENs provide a partial listing of those goods more specifically pro- 
vided elsewhere than as parts of Section XVII: 


(C) Parts and accessories covered more specifically elsewhere in 
the Nomenclature. 


Parts and accessories, even if identifiable as for the articles of this 
Section, are excluded if they are covered more specifically by another 
heading elsewhere in the Nomenclature, e.g.: 


(1) Profile shapes of vulcanised rubber other than hard rubber, 
whether or not cut to length (heading 40.08). 

(2) Transmission belts of vulcanised rubber (heading 40.10). 

(3) Rubber tyres, interchangeable tyre treads, tyre flaps and in- 
ner tubes (headings 40.11 to 40.13). 

(4) Tool bags of leather or of composition leather, of vulcanised 
fibre, etc. (heading 42.02). 

(5) Bicycle or balloon nets (heading 56.08). 

(6) Towing ropes (heading 56.09). 

(7) Textile carpets (Chapter 57). 

(8) Unframed safety glass consisting of toughened or laminated 
glass, whether or not shaped (heading 70.07). 

(9) Rear-view mirrors (heading 70.09 or Chapter 90—see the cor- 
responding Explanatory Notes). 
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(10) Unframed glass for vehicle headlamps (heading 70.14) and, 
in general, the goods of Chapter 70. 


(11) Flexible shafts for speed indicators, revolution counters, etc. 
(heading 84.83). 


(12) Vehicle seats of heading 94.01. 


The classification of parts of the machinery covered by this publica- 
tion is governed by Note 2 to Section XVI: 


Subject to note 1 to this section, note 1 to chapter 84 and to note 1 
to chapter 85 [these notes list exclusions], parts of machines 
(not being parts of the articles of heading 8484, 8544, 8545, 8546 or 
8547) are to be classified according to the following rules: 

(a) Parts which are goods included in any of the headings of chap- 
ters 84 and 85 (other than headings 8409, 8431, 8448, 8466, 8473, 
8485, 8503, 8522, 8529, 8538 and 8548) are in all cases to be classi- 
fied in their respective headings 

(b) Other parts, if suitable for use solely or principally with a par- 
ticular kind of machine, or with a number of machines of the same 
heading (including a machine of heading 8479 or 8543) are to be 
classified with the machines of that kind or in heading 8409, 8431, 
8448, 8466, 8473, 8503, 8522, 8529 or 8538 as appropriate. Howev- 
er, parts which are equally suitable for use principally with the 
goods of headings 8517 and 8525 to 8528 are to be classified in head- 
ing 8517 

(c) All other parts are to be classified in heading 8409, 8431, 
8448, 8466, 8473, 8503, 8522, 8529 or 8538 as appropriate or, fail- 
ing that, in heading 8485 or 8548. 


The first category of parts includes those parts specifically provided 
for in the headings in Chapters 84 or 85 and thereby classified therein. 
(See General Explanatory Note II to Section XVI on Parts). Thus, for 
example, pumps and compressors are provided for by name in headings 
8413 and 8414, respectively. 

The second category of parts, covered by Section Note 2(b), covers 
those which have may general use with various machines but can be rec- 
ognized as being parts of a particular machine or group of machines of 
the same heading by virtue of being suitable for use solely or principally 
with the machine(s) in question. Most of the headings of Section XVI 
provide for “parts thereof” of the machinery in those headings. By this 
rule, if a part is suitable for use solely or principally with a particular 
kind of machine or a number of machines of the same heading, then it is 
classified under the parts thereof provision(s). However, as the General 
Explanatory Note on Parts states, there are separate parts headings for 
machines of related headings. Thus, for example, parts suitable for use 
solely or principally with the engines of headings 8407 and 8408 are 
provided for in heading 8409 while the parts of the machinery of head- 
ings 8425 to 8430 are provided for in heading 8431. 

The third category of parts, covered by Section Note 2(c), are those 
which have general use in machines butare not suitable for use solely or 
principally with a particular machine or group of related machines. 
Such parts are to be classified in the parts group headings cited in the 
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Note if they are not suitable for sole or principal use with a particular 
machine or a number of machines of the same heading but are suitable 
for sole or principal use with the machines of more than one heading in 
one of the parts groups cited in the Note or, failing that, in heading 8485 
or 8548. For example, a seat which is principally used on several ma- 
chines of headings 8429 and 8430, with neither heading being the prin- 
cipal use, would be still be classified in heading 8431. However, a seat 
which may be used in the machinery of headings 8429, 8432, and 8436 
would be classified in heading 8485 if not principally used in any one of 
the machines or headings cited. 

You may have noticed that seats principally used in the machinery of 
Section XVI are NOT classified in heading 9401 as are the seats princi- 
pally used on the tractors of heading 8701, relative specificity notwith- 
standing. This is because of the language of Section XVI Note 2. The 
U.S. Customs Service has found that Section XVI Note 2 is special lan- 
guage which governs the classification of the parts of Section XVI to the 
exclusion of provisions which might require otherwise and has thus 
concluded that in classifying the parts of Section XVI, there is no need to 
examine Additional U.S. Rule of Interpretation 1(c), which generally 
applies to the classification of parts in the HTSUS. In the classification 
of parts of Section XVI we need only proceed to the section and chapter 
notes for guidance. Note 2 to Section XVI specifically states how parts of 
machines are to be classified. See HQ 954853 of November 22, 1993. 

The classification of the parts of the vehicles and machines of this 


publication is to be approached cautiously and strictly guided by the 
section and chapter notes and the appropriate ENs. As a helpful guide 
we are including below a list of some of the provisions where the more 
common of the parts of these vehicles and machines are classified. 
Please note that this list is advisory only and does not reflect the official 
Customs position on how all parts thus identified should be classified. 


Description 


HTSUS 
Air conditioners 8415 
Alternators, spark plugs & other starting equipment 8511 
Batteries, electric storage-type 8507 
Bearings, ball or roller type 8482 
Bearings, housed or plain shaft type 8483 
Belts, rubber 4010 
Bolts, nuts, pins, rivets & other steel fasteners 7318 
Cable, harnesses & wiring, electrical 8544 
Cable, non-electric, of steel 7312° 
Camshafts, crankshafts & other transmission shafts 8483> 
Chain, steel 7315 
Clutches (including PTO’s), flywheels & pulleys 84835 
Conveyors, hoists, winches & loading machinery 8428 
Electrical fuses, relays & switches 8536 
Electrical resistors 8533 
Electrical transformers 8504 


Fans, blowers & compressors (incl. turbochargers) 8414 
Filters 8421 





U.S. CUSTOMS SERVICE 


Description 


Flywheels 

Gauges for measuring liquids or gases 

Gaskets, washers & other seals of cork 

Gaskets, washers & other seals of paper 

Gaskets, washers & other seals of plastic 

Gaskets, washers & other seals of rubber 

Gasket kits with gaskets of dissimilar composition 
Gears, gearing, gear boxes & other speed changers 
Generators 

Hinges & other fittings & mountings of base metal 
Horns & other sound or visual signaling equipment 
Hoses, rubber 

Knives & cutting blades for machinery 

Motors, electric 

Motors, hydraulic or pneumatic (incl. cylinders) 
Pulleys 

Seats & other furniture 

Snowblowers 

Springs, steel 

Thermostats 

Tires 

Tool kits consisting of different handtools 

Valves 

Windshield/window safety glass 


If the cables assume the character of articles of another heading they are classified asa 


part of the article they control. See HQ ruling 953111 of January 4, 1993 

If these are suitable for use solely or principally in the vehicles of Chapter 87 vehicles 

and are integral parts of engines, they are classifiable in heading 8483; if not integral 

parts of engines, then they are classifiable in heading 8708. See Section XVII Note 2 (e 

Seats and other furniture for goods of Chapter 84 are classifiable as parts of those 

goods in the appropriate Chapter 84 heading because of Section XVI, Note 2(b) 
LisT OF TRACTOR RULINGS UNDER THE HTSUS 


AS OF APRIL, 2000 

This section lists rulings dealing with tractors issued by Headquar- 
ters and New York since the inception of the HTSUS. The listing is by 
make and model and identifies the classification, the type of tractor 
(AGR = suitable for agricultural use; OTH = other tractors and PED = 
pedestrian controlled tractors), the pertinent ruling number and any 
appropriate remarks. 
MAKE MODEL HTSUS # 
Agco Allis 8775 8701.90.1040 
Agco Allis 8785 8701.90.1045 
Agco Allis 9735 8701.90.1050 
Agco Allis 9745 8701.90.1055 
Agrale 4100 8701.90.10 
Agrale 4300 8701.90.10 
BCS America 201 8701.10.0000 
BCS America 203 8701.10.0000 


BCS America 205 8701.10.0000 
BCS America 602 8701.10.0000 
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MAKE MODEL HTSUS # RULING REMARKS 


BCS America 605 8701.10.0000 874510 
BCS America 715 8701.10.0000 874510 
BCS America 725 8701.10.0000 874510 
BCS America 737 8701.10.0000 874510 


Bombardier BM50 8701.90.1035 845337 Utility Tractor 
Bombardier BR400 8701.30.5045 845337 Snow Grooming 
Tractor 
Bombardier SK252 8701.30.50 845337 Snow Grooming 
Tractor 
Bombardier SW48 8701.30.5015 845337 Sidewalk/Snow- 
plow Tractor 


Carraro N/A 8701.90.10 AG 954000 Used With Tree 
Shaker 


Caterpillar 35 8701.30.1045 B87382 
Caterpillar 45 8701.30.1045 B87382 
Caterpillar 55 8701.30.1045 B87382 
Caterpillar 65D 8701.30.1045 B87382 
Caterpillar 75D 8701.30.1060 B87382 
Caterpillar 85D 8701.30.1075 B87382 
Caterpillar 508 8701.90.1001 081641 Log Skidder 
Caterpillar 515 8701.90.1001 B87382 
Caterpillar 518 8701.90.1001 873017 
Caterpillar 518 8701.90.1001 081641 
Caterpillar 525 8701.90.1001 B87382 
Caterpillar 527 8701.90.1001 B87382 
Caterpillar 776D 8701.90.5025 B87382 
Caterpillar 784B 8701.90.5025 B87382 
Caterpillar 814F 8701.90.5015 B87382 
Caterpillar 824G 8701.90.5020 B87382 
Caterpillar 834B 8701.90.5020 B87382 
Caterpillar D38C 8701.30.1015 873017 
Caterpillar D3C 8701.30.1015 B87382 
Caterpillar D4C 8701.30.1015 873017 
Caterpillar D4C 8701.30.1015 B87382 
Caterpillar D4H 8701.30.1015 873017 
Caterpillar D4HTSK = 8701.30.1015 B87382 Log Skidder 
Caterpillar D5C 8701.30.1015 B87382 
Caterpillar D5H 8701.30.1015 873017 
Caterpillar D5M 8701.30.1015 B87382 
Caterpillar D6éD 8701.30.1015 873017 
Caterpillar D6G 8701.30.1030 B87382 
Caterpillar D6H 8701.30.1045 873017 
Caterpillar D6M 8701.30.1030 B87382 
Caterpillar D6R 8701.30.1045 B87382 
Caterpillar D7G 8701.30.1045 873017 
Caterpillar D7G 8701.30.1045 B87382 
Caterpillar D7H 8701.30.1045 873017 
Caterpillar D7R 8701.30.1045 B87382 
Caterpillar D8L 8701.30.5060 873017 
Caterpillar D8R 8701.30.5060 B87382 
Caterpillar DOR 8701.30.5075 B87382 
Caterpillar D10R 8701.30.5075 B87382 
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MAKE MODEL HTSUS # RULING REMARKS 


Caterpillar D11R 8701.30.5075 B87382 

Caterpillar D38CLGP = 8701.30.1015 B87382 Low Ground 
Pressure 

Caterpillar D38CXL  8701.30.1015 B87382 

Caterpillar D4CLGP = 8701.30.1015  / B87382 Low Ground 
Pressure 

Caterpillar D4CXL 8701.30.1015 B87382 

Caterpillar D5CLGP = 8701.30.1015 B87382 Low Ground 
Pressure 

Caterpillar D5CXL 8701.30.1015 B87382 

Caterpillar D5MLGP~  8701.30.1015 B87382 Low Ground 
Pressure 

Caterpillar D5HLGP 8701.30.1015 873017 

Caterpillar D6HLGP 8701.30.1045 873017 

Caterpillar D6HWDA 8701.30.5045 873017 Waste Disposal 

Caterpillar D6MLGP  8701.30.1030 B87382 Low Ground 
Pressure 

Caterpillar D6MWHA  8701.30.5030 B87382 Waste Handling 

Caterpillar D6RLGP  8701.30.1045 B87382 Low Ground 
Pressure 

Caterpillar D6RWHA 8701.30.5045 B87382 Waste Handling 

Caterpillar D6RXL 8701.30.1045 B87382 

Caterpillar D6RXR 8701.30.1045 J B87382 

Caterpillar D7HWDA 8701.30.5045 873017 Waste Disposal 

Caterpillar D7RLGP 8701.30.1045 | B87382 Low Ground 
Pressure 

Caterpillar D7RWHA 8701.30.5045 B87382 Waste Handling 

Caterpillar D7RXR 8701.30.1045 B87382 

Caterpillar D8RWHA 8701.30.5060 B87382 Waste Handling 

Caterpillar D9RWHA  8701.30.5075 B87382 

Caterpillar D10ORWHA 8701.30.5030 B87382 


Deere & Co 210 8701.90.1005 846116 
Deere & Co 212 8701.90.1005 J 846116 
Deere & Co 214 8701.90.1005 846116 
Deere & Co 216 8701.90.1005 846116 
Deere & Co 240 8701.90.1005 846116 
Deere & Co 260 8701.90.1005 £ 846116 
Deere & Co 265 8701.90.1005 / 846116 
Deere & Co 285 8701.90.1005 846116 
Deere & Co 316 8701.90.1005 846116 
Deere & Co 318 8701.90.1005 846116 
Deere & Co 322 8701.90.1005 / 846116 
Deere & Co 330 8701.90.1005 846116 
Deere & Co 332 8701.90.1005 846116 
Deere & Co 420 8701.90.1010 846116 
Deere & Co 430 8701.90.1010 846116 
Deere & Co 550 8701.90.1015 846116 
Deere & Co 650 8701.90.1005 846116 
Deere & Co 655 8701.90.1005 846116 
Deere & Co 670 8701.90.1005 846116 
Deere & Co 750 8701.90.1005 846116 
Deere & Co 755 8701.90.1005 846116 
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MAKE 


Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 


HTSUS # 


8701.90.1010 
8701.90.1015 
8701.90.1005 
8701.90.1010 
8701.90.1030 
8701.90.1015 
8701.90.1015 
8701.90.1010 
8701.90.1030 
8701.90.1015 
8701.90.1030 
8701.90.1030 
8701.90.1030 
8701.90.1030 
8701.90.1030 
8701.90.1030 
8701.90.1035 
8701.90.1035 
8701.90.1035 
8701.90.1035 
8701.90.1030 
8701.90.1030 
8701.90.1030 
8701.90.1030 
8701.90.1030 
8701.90.1035 
8701.90.1035 
8701.90.1035 
8701.90.1035 
8701.90.1035 
8701.90.1040 
8701.90.1040 
8701.90.1040 
8701.90.1035 
8701.90.1040 
8701.90.1040 
8701.90.1040 
8701.90.1040 
8701.90.1040 
8701.90.1040 
8701.90.1045 
8701.90.1040 
8701.90.1045 
8701.90.1045 
8701.90.1050 
8701.90.1050 
8701.90.1055 
8701.90.1055 
8701.90.1060 
8701.90.1065 
8701.90.1065 
8701.90.1060 


RULING 


846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
866268 
846116 
846116 
846116 
846116 
846116 
866268 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 
846116 


REMARKS 





MAKE 


Deere & Co 
Deere & Co 
Deere & Co 
Deere & Co 


Fendt 


Fiatallis 
Fiatallis 


Ford 


Ford New Holland 


Ford New Holland 
Ford New Holland 


Ford New Holland 
Ford New Holland 


Ford New Holland 
Ford New Holland 


Ford New Holland 
Ford New Holland 


Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 


Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 


Ford New Holland 
Ford New Holland 


Ford New Holland 
Ford New Holland 
Ford New Holland 
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HTSUS # 


8701.90.1065 
8701.90.1065 
8701.90.1065 
8701.90.1065 


8701.90.1040 


8701.30.1015 
8701.30.1050 


8701.90.1045 
8701.90.1030 


8701.90.1030 
8701.90.1030 


8701.90.1030 
8701.90.1030 


8701.90.1030 
8701.90.1030 


8701.90.1030 
8701.90.1030 


701.90.1030 
8701.90.1005 
8701.90.1005 
8701.90.1005 
8701.90.1005 
8701.90.1010 
8701.90.1010 
8701.90.1010 
8701.90.1010 
8701.90.1015 
8701.90.1015 

8701.90.10 


8701.90.1015 
8701.90.1015 
8701.90.1030 
8701.90.1030 
8701.90.1030 
8701.90.1035 
8701.90.1035 
8701.90.10 


8701.90.1030 
8701.90.10 


8701.90.1030 
8701.90.1035 
8701.90.1035 


RULING 
846116 
846116 
846116 
846116 


811315 


896280 
896280 


854825 
860083 


891545 
860083 


891545 
860083 


891545 
860083 


891545 
860083 


891545 
891545 
891545 
891545 
891545 
891545 
891545 
891545 
891545 
891545 
891545 
951043 


891545 
891545 
891545 
891545 
891545 
891545 
891545 
951043 


891545 
951043 


818306 
891545 
891545 


315 


REMARKS 


Used With Tree 
Shaker 


Also 053359 
Also 056714 


L.A. District 
Ruling 
Also 860083 
L.A. District 
Ruling 
Also 860083 
L.A. District 
Ruling 
Loader is 8428 
L.A. District 
Ruling 
Loader is 8428 
L.A. District 
Ruling 
Loader is 8428 


Suit. For Use 
Discussed 
Also 951043 


Suit. For Use 
Discussed 

Also 951043 

Suit. For Use 
Discussed 
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MAKE 


Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 


Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 


Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 
Ford New Holland 


Formatic 
Formatic 


Honda 
Honda 
Honda 


Iochpe-Maxion 
Iochpe-Maxion 
Iochpe-Maxion 
Iochpe-Maxion 
J.I. Case 


MODEL 


5610 
5635 
5640 
6530 
6610 


6610 
6635 
6640 
7365 
7530 
7610 
7740 
7810 


7810 
7840 
8160 
8240 
8260 
8340 
8360 
8560 
8670 
8770 
8870 
8970 
9030 
9280 
9480 
9680 
9880 
CM222 
CM224 
CM272 
CM274 
GT65 
GT75 
GT85 
GT95 


2 
4 


H5103 
H6522 
H4514H 
235/2N 
275/2N 
275/4N 
265/2N 
380 


HTSUS # 


8701.90.1035 
8701.90.1035 
8701.90.1035 
8701.90.1035 
8701.90.10 


8701.90.1035 
8701.90.1035 
8701.90.1035 
8701.90.1040 
8701.90.1040 
8701.90.1040 
8701.90.1040 
8701.90.10 


8701.90.1040 
8701.90.1040 
8701.90.1040 
8701.90.1040 
8701.90.1045 
8701.90.1045 
8701.90.1045 
8701.90.1050 
8701.90.1055 
8701.90.1055 
8701.90.1065 
8701.90.1065 
8701.90.1045 
8701.90.1070 
8701.90.1070 
8701.90.1070 
8701.90.1070 
8701.90.50 
8701.90.50 
8701.90.50 
8701.90.50 
8701.90.1005 
8701.90.1005 
8701.90.1005 
8701.90.1005 


8701.30.5015 
8701.30.50 


8701.90.10 

8701.90.10 

8901.90.50 
8701.90.1030 
8701.90.1035 
8701.90.1035 
8701.90.1030 


8701.90.1030 


TYPE 


AGR 
AGR 
AGR 
AGR 
AGR 


AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 


AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
OTH 
OTH 
OTH 
OTH 
AGR 
AGR 
AGR 
AGR 


OTH 
OTH 


AGR 
AGR 
OTH 
AGR 
AGR 
AGR 
AGR 


AGR 


RULING 
891545 
818306 
891545 
891545 
951043 


891545 
818306 
891545 
818306 
891545 
891545 
891545 
951043 


891545 
891545 
818306 
891545 
818306 
891545 
818306 
818306 
891545 
891545 
891545 
891545 
891545 
891545 
891545 
891545 
891545 
956372 
956372 
956372 
956372 


840723 
085424 


951506 
951506 
957627 
892754 
892754 
892754 
892754 
850866 
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REMARKS 


Suit. For Use 
Discussed 
Also 951043 


Suit. For Use 
Discussed 
Also 951043 


Snow Groomer 
Trailer as 
Accessory 


Lawn Tractor 
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MAKE MODEL HTSUS # RULING REMARKS 


J.I. Case 385 8701.90.1015 850866 

J.1. Case 395 8701.90.1015 863895 

J.I. Case 395 8701.90.1015 891546 Also 863895 
J.1. Case 485 8701.90.1030 850866 
J.I. Case 495 8701.90.1030 863895 
J.I. Case 495 8701.90.1030 891546 
J.I. Case 585 8701.90.1030 850866 
J.I. Case 595 8701.90.1030 863895 
J.I. Case 595 8701.90.1030 891546 
J.I. Case 685 8701.90.1035 850866 
J.I. Case 695 8701.90.1035 863895 
J.I. Case 695 8701.90.1035 891546 Also 863895 
J.I. Case 885 8701.90.1035 850866 
J.1. Case 895 8701.90.1035 863895 
J.I. Case 895 8701.90.1035 891546 Also 863895 
J.I. Case 995 8701.90.1040 863895 
J.1. Case 995 8701.90.1040 891546 Also 863895 
J.I. Case 1120 8701.90.1005 891546 

J.I. Case 1130 8701.90.1010 891546 

J.1. Case 1140 8701.90.1010 891546 

J.I. Case 1896 8701.90.1040 850866 

J.I. Case 2096 8701.90.1045 850866 

J.I. Case 2130 8701.90.1030 868761 

J.I. Case 2140 8701.90.1030 868761 

J.I. Case 2150 8701.90.1035 868761 

J.I. Case 3220 8701.90.1030 800458 Formerly 
J.I. Case 3230 8701.90.1030 800458 Formerly 
J.I. Case 4210 8701.90.1035 800458 Formerly 
J.I. Case 4230 8701.90.1035 800458 Formerly 
J.I. Case 4240 8701.90.1040 800458 Formerly $ 
J.I. Case 5120 8701.90.1035 850866 

J.I. Case 8701.90.1040 850866 

J.I. Case f 8701.90.1040 850866 

J.1. Case yy 8701.90.1040 891546 

J.I. Case E 8701.90.1040 891546 

J.I. Case r 8701.90.1045 891546 

J.I. Case 52: 8701.90.1045 891546 


Jonsered Iron 8701.10.0000 961255 Ped. Controlled 
Horse 





> 
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Tractor 

Kassbohrer PB110 8701.30.5015 A87733 

Kassbohrer PB160 8701.30.5030 A87733 

Kassbohrer PB220 8701.30.5045 A87733 

Kassbohrer PB230 8701.30.5045 A87733 

Kassbohrer PB280 8701.30.5060 A87733 

Kassbohrer PB300 8701.30.5060 A87733 

Kassbohrer PB330 8701.30.5060 A87733 

Klauss-Maffei PTS1 8701.90.50 089995 Plane Transport 
Tractor 

Klauss-Maffei PTS2 8701.90.50 089995 Plane Transport 

Tractor 
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MAKE 


Kubota 


Kubota 


Kuepper-Weisser 
Kuepper-Weisser 


Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 


Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 


Massey-Ferguson 
Massey-Ferguson 


Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 


Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 


Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 


Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 


HTSUS # 
8701.90.1005 


8701.90.1030 


8701.90.5020 
8701.90.5025 


8701.90.10 
8701.90.10 
8701.90.10 
8701.90.10 
8701.90.50 
8701.90.50 
8701.90.50 
8701.90.1015 


8701.90.1015 
8701.90.1015 
8701.90.1030 

701.90.1030 
8701.90.1030 
8701.90.1030 
8701.90.1030 
8701.90.1030 
8701.90.1035 
8701.90.1035 
8701.90.1030 
8701.90.1030 
8701.90.1030 
8701.90.1030 
8701.90.1030 


8701.90.1030 
8701.90.1030 


8701.90.1030 
8701.90.1030 
8701.90.1035 
8701.90.1035 


8701.90.1035 
8701.90.1035 
8701.90.1040 


8701.90.1040 
8701.90.1040 
8701.90.1040 
8701.90.1035 


8701.90.1035 
8701.90.1040 
8701.90.1040 
8701.90.1035 


TYPE 
AGR 


AGR 


OTH 
OTH 


AGR 
AGR 
AGR 
AGR 
OTH 
OTH 
OTH 
AGR 


AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 


AGR 


RULING 
837888 


837427 


A80253 
A80253 


951434 
951434 
951434 
951434 
957033 
957033 
951434 
833747 


895631 
895631 
895631 
868254 
895631 
895631 
C87671 
D81835 
D81832 
895631 
879956 
895631 
848692 
895631 
839954 


895631 
839954 


895631 
895631 
895631 
839954 


895631 
895631 
839438 


895631 
872660 
895631 
839954 


895631 
874397 
895631 
895631 


REMARKS 
Marubeni 


American 
Marubeni 
American 


Modifies 951434 
Modifies 951434 


Stat Error in 
Original 

Also 833747 
Also 800403 
Also 829966 
Detroit Ruling 
Also 868254 
Also 868254 


Also 811712 
Also 879956 


Also 848692 
Ogdensburg 
Ruling 
Also 839954 
Ogdensburg 
Ruling 
Also 839954 
Also 819104 
Also 819104 
Ogdensburg 
Ruling 
Also 839954 
Also 819104 
Stat Error in 
Original 
Also 839438 


Also 872660 

Ogdensburg 
Ruling 

Also 839954 


Also 874397 
Also 819104 





MAKE 


Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 


Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 


Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 


Massey-Ferguson 
Massey-Ferguson 


Massey-Ferguson 
Massey-Ferguson 


Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
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HTSUS # 


8701.90.1040 
8701.90.1005 
8701.90.1010 
8701.90.1010 
8701.90.1010 
8701.90.1015 
8701.90.1015 
8701.90.1015 
8701.90.1030 
8701.90.1030 
8701.90.1030 
8701.90.1030 
8701.90.1005 
8701.90.1005 


8701.90.1005 
8701.90.1005 
8701.90.1005 


8701.90.1006 
8701.90.1005 
8701.90.1010 
8701.90.1010 
8701.90.1010 
8701.90.1010 


8701.90.1010 
8701.90.1010 


8701.90.1010 
8701.90.1015 


8701.90.1015 
8701.90.1030 
8701.90.1030 
8701.90.1035 
8701.90.1035 
8701.90.1040 
8701.90.1040 
8701.90.1045 
8701.90.1045 
8701.90.1045 
8701.90.1045 
8701.90.1055 
8701.90.1055 
8701.90.1055 
8701.90.1055 
8701.90.1060 
8701.90.1060 
8701.90.1030 
8701.90.1035 
8701.90.1035 


RULING 

895631 

801178 
871146 
859178 
859178 
867051 
895631 
E80788 
871145 
895631 
871170 
895631 
A80322 
881977 


895631 
A80322 
881977 


895631 
C83335 
881977 
895631 
B81506 
882099 


895631 
882099 


895631 
882099 


895631 
D80034 
D80032 
880132 
895631 
890967 
895631 
850774 
895631 
848810 
895631 
850774 
895631 
875644 
895631 
865613 
895631 
B84462 
D88044 
B80644 


REMARKS 
Also 819104 


Also 867051 


Also 871145 
Also 871170 
Stat Error in 
Original 
Also 881977 
Stat Error in 
Original 
Also 881977 
Also 881977 
Stat Error in 
Original 
Also 882099 
Stat Error in 
Original 
Also 882099 
Stat Error in 
Original 
Also 882099 


Also 880132 
Also 890967 
Also 850774 
Also 848810 
Also 850774 
Also 875644 


Also 865613 
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MAKE 


Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Massey-Ferguson 
Pellenc 


Pony 
Prinoth 


Steyr 


Timberjack 
Timberjack 
Timberjack 
Timberjack 
Timberjack 
Timberjack 
Timberjack 
Timberjack 
Unimog 
Unimog 
Unimog 
Unimog 
Unimog 
Unimog 
Unimog 
Unimog 
Unimog 
Unimog 
Ursus 
Ursus 
Ursus 
Ursus 
Ursus 
Ursus 


HTSUS # 


8701.90.1035 
8701.90.1035 
8701.90.1040 
8701.90.1040 
8701.90.1040 
8701.90.1040 
8701.90.1040 
8701.90.1040 
8701.90.1045 
8701.90.1040 
8701.90.1040 
8701.90.1045 
8701.90.1045 
8701.90.1050 
8701.90.1050 
8701.90.1055 
8701.90.1055 
8701.90.1060 
8701.90.1050 
8701.90.1055 
8701.90.1060 


8701.90.1030 
8701.90.5015 


8701.30.5030 


8701.90.1065 


8701.90.1001 
8701.90.1001 
8701.90.1001 
8701.90.1001 
8701.90.1001 
8701.90.1001 
8701.90.1001 
8701.90.1001 


8701.90.1035 
8701.90.1035 
8701.90.1050 
8701.90.1050 
8701.90.1050 
8701.90.1050 
8701.90.1060 
8701.90.1060 
8701.90.1060 
8701.90.1060 
8701.90.10 
8701.90.10 
8701.90.10 
8701.90.10 
8701.90.10 
8701.90.10 


RULING 


B80937 
B88296 
B85259 
B80938 
B85260 
B82611 
808032 
808089 
808090 
D88043 
D88043 
D88041 
D88041 
D88041 
808091 
808030 
808031 
808092 
D89199 
D89199 
D89199 


D88141 
858518 


A88387 


892309 


886165 
886165 
886165 
886165 
886165 
886165 
886165 
848765 


E81125 
E81125 
E81124 
£81124 
E81124 
E81124 
£81123 
£81123 
E81123 
E81123 


954495 
954495 
954495 
954495 
954495 
954495 


NO. 25, JUNE 21, 2000 


REMARKS 


Multi-purpose 
Tractor 


Snow Grooming 
Tractor 


Log Skidder 
Log Skidder 
Log Skidder 
Log Skidder 
Log Skidder 
Log Skidder 
Clambunk Skidder 
Clambunk Skidder 





MAKE 


Ursus 
White 
White 
White 
White 
White 
White 


Yanmar 


Yanmar 


MODEL 


1614 


6410 
6510 
6710 
6810 
8310 
8410 


TC8 


TCll 


U.S. CUSTOMS SERVICE 


HTSUS # 
8701.90.10 
8701.90.1035 
8701.90.1040 
8701.90.1040 
8701.90.1045 
8701.90.1050 
8701.90.1055 
8701.10.0000 


8701.10.0000 


TYPE 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
AGR 
PED 


PED 


RULING 
954495 
C86443 
C86619 
C86442 
C86620 
C86441 
C86622 
846057 


846057 


REMARKS 


Pedestrian 
Controlled 

Pedestrian 
Controlled 
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What Every Member of the 
Trade Community Should Know About: 


Classification and 
Marking 
Requirements for 


Watches & Clocks 


An Advanced Level 
Informed Compliance Publication of the 
U.S. Customs Service 


May 2000 





U.S. CUSTOMS SERVICE 


NOTICE 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: May 2000 


PRINTING NOTE 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs World Wide Web site 
(http://www.customs.gov) and is being distributed in a variety of for- 
mats. It was originally set up in Microsoft Word97®. Pagination and 
margins in downloaded versions may vary depending upon which word 
processor or printer you use. If you wish to maintain the original set- 
tings, you may wish to download the .pdf version, which can then be 
printed using the freely available Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The Office of Regulations and Rulings has prepared this publication on Clas- 
sification and Marking Requirements for Watches & Clocks as part of a 
series of informed compliance publications advising the public of Customs proce- 
dures. We sincerely hope that this material, together with seminars and increased 
access to Customs rulings, will help the trade community to improve, as smoothly 
as possible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain aruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, DC 20229. 

Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 

When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying gocds is important not only for duty purposes, but also to 
determine whether the goods are subject to quotas, restraints, embar- 
goes or other restrictions. The act of classifying goods is complex and 
requires an importer to be familiar with the Harmonized Tariff Sched- 
ule of the United States (HTSUS), its 99 chapters, rules of interpreta- 
tion, and notes. A detailed discussion of the HTSUS may be found in a 
companion publication entitled, What Every Member of the Trade Com- 
munity Should Know about Tariff Classification. Customs valuation re- 


quirements are separately discussed in a companion publication 
entitled, What Every Member of the Trade Community Should Know 
about Customs Value. Both of these publications are available from the 
Customs World Wide Web pages on the Internet (see the Additional In- 
formation section for information on accessing these sources and ob- 
taining additional Customs Service publications) 


CLASSIFICATION OF WATCHES AND CLOCKS 
WATCHES 

Watches are classified in Chapter 91 of the Harmonized Tariff Sched- 
ule of the United States (HTSUS) under headings 9101 and 9102. Head- 
ing 9101 covers watches with cases of precious metal or of metal clad 
with precious metal. Heading 9102 covers watches other than those of 
heading 9101 (watches with cases which are not of precious metal or of 
metal clad with precious metal). Headings 9101 and 9102 include wrist- 
watches and other watches. 

Watches are defined in Additional U.S. Note 1(a), HTSUS, as em- 
bracing timepieces (including timepieces having special features, such 
as chronographs, calendar watches and watches designed for use in skin 
diving) of a kind for wearing or carrying on the person. Time pieces in- 
corporating a stand, however simple, are not classified as watches. 
Common types of watches are wristwatches, pocket watches, pendant 


watches (the chains are separately classified), clip-on watches and stop 
watches. 
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The term “watch movement,” as related to mechanical move- 
ments, is defined in note 2 to Chapter 91, HTSUS, as meaning a device 
regulated by a balance wheel and hairspring, quartz crystal or any oth- 
er system capable of determining intervals of time, with a display or a 
system to which a mechanical display can be incorporated. Watch move- 
ments cannot exceed 12 mm in thickness and 50 mm in width, length or 
diameter. The issue of what constitutes a digital movement is 
currently under review. Therefore, any questions in this re- 
gard should be referred to Customs Headquarters in a request 
for a binding ruling. 


CLOCKS 


Clocks are classified under headings 9103, 9104, and 9105. Heading 
9103 covers clocks containing watch movements other than clocks of 
9104. Heading 9104 covers instrument panel clocks for vehicles, air- 
craft, spacecraft or vessels. Heading 9105 covers other clocks, including 
alarm clocks, wall clocks, and desk clocks. 

Clock movements are defined in the HTSUS, in Additional U.S. 
Note 1(d), as devices regulated by a balance wheel and hairspring, 
quartz crystal or any other system capable of determining intervals of 
time, with a display or a system to which a mechanical display can be 
incorporated. Clock movements must exceed either 12 mm in thickness 
or 50 mm in width, length or diameter, or both. If amovement does not 
exceed either of these dimensions, 12 mm in thickness or 50 mm in 


width, length or diameter, the clock is considered a clock with a watch 
movement, classifiable in heading 9103. These types of clocks are com- 
monly referred to as mini-clocks. It should also be noted that in addition 
to watches and clocks, certain timers and time switches are classified in 
Chapter 91, HTSUS. 


MARKING 


Watches and clocks are required to be marked in accordance with two 
separate marking requirements. One is the country of origin marking 
requirements of Section 304 of the Tariff Act of 1930, as amended (19 
U.S.C. 1304). The other is the special marking requirements of Chapter 
91, Additional Note 4, HTSUS (“Note 4”). Sections 134.43 (b) and 11.9, 
Customs Regulations, provide that clocks and watches must be marked 
in accordance with Chapter 91, Note 4, HTSUS. As discussed below, the 
requirements are complex and quite specific, especially those relating 
to the special marking requirements of Chapter 91. 


SECTION 304 MARKING 


Under section 304, Tariff Act of 1930, as amended (19 U.S.C. 1304), 
every article of foreign origin entering the United States must be legibly 
marked with the English name of the country of origin unless there is 
an exception from marking provided for in the law. The purpose of 
marking is to inform the ultimate purchaser in the United States of the 
country in which the imported article was made. 
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Marking must be conspicuous, legible, and permanent. As a general 
rule, 19 USC 1304 marking requirements are best met by marking 
worked into the articles at the time of manufacture. For example, it is 
suggested that the country of origin of metal articles be die-sunk, 
molded in or etched. However, for section 1304 marking, the Customs 
Service normally permits any reasonable method of marking, which in- 
sures that the ultimate purchaser will see it, unless the statute requires 
aspecific form of marking for the article. In general, pressure sensitive 
labels, paper stickers, or hang tags are acceptable as long as they are se- 
curely affixed in a conspicuous place which, unless deliberately re- 
moved, will remain on the article while it is in storage or on display until 
it reaches the ultimate purchaser of the article. 


¢ Under 19 U.S.C. 1304, as interpreted by the Customs Service, 
the country of origin of the movement of the watch or 
clock determines the country of origin of the watch or 
clock. Although the addition of the hands, dial, or case add 
definition to the timepiece, they do not substantially change 
the character or use of the watch or clock movement, which is 
the essence of the watch or clock. Accordingly, a watch with 
one country of origin for the movement, another for the case, 
and another for the battery, is considered, for purposes of 
19 USC 1304, to bea product of the country in which the move- 
ment was produced. The movement’s country of origin should 
appear conspicuously and legibly on the dial face or on the out- 
side of the back of the watch or clock. 
Watchbands (including watch straps) assembled to a watch in 
the same country where the movement is assembled are 
substantially transformed and become a product of that coun- 
try. HRL 560471 dated January 5, 1998 is noted. In such acase, 
assuming that the country of origin marking of the watch is 
otherwise conspicuous, legible and permanent, the band is not 
required to be marked. However, the assembly of a watchband 
with a watch in a country other than the country in which the 
watch was produced, does not result in a substantial trans- 
formation of the watchband. In this case, the watchband does 
not lose its identity during the assembly process. The watch 
and watchband must be separately marked with their respec- 
tive countries of origin. 
If a watch or clock is sold to the ultimate purchaser in a sealed 
package, and if the country of origin is not clearly visible on 
the watch or clock through the packaging, the container must 
—— marked to indicate the country of origin of the watch or 
clock. 


Acceptable markings for watches and clocks consist of just the name 
of the country of origin or the name of the country of origin preceded by 
“Made in,” “Product of” or similar words. Also acceptable is the use of 
the word “Movement” or an abbreviation such as “Mov’t” or “Movt” 
along with the name of the country. Examples of acceptable markings 
for a watch or clock if the movement is assembled in Hong Kong would 
be: “Hong Kong,” “Hong Kong Movement,” “Movement Hong Kong,” 
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or “MOVT Hong Kong.” The wording “Swiss Made” is another example 
of an acceptable marking if the country of origin is Switzerland. 

Where the parts of a movement are from one country, and the parts 
are assembled into a movement in a second country (the country of ori- 
gin), the marking on the watch and clock may identify the country 
where the parts of the movement are made (in addition tothe country of 
origin of the watch or clock), as long as the marking is in compliance 
with the requirements of 19 CFR 134.46. 19 CFR 134.46 provides that 
when the name ofa place other than the country of origin appears on an 
imported article or its container, and the non-origin reference may mis- 
lead or deceive the ultimate purchaser as to the actual origin of the ar- 
ticle, there shall appear, legibly and permanently, in close proximity to 
such place name, and in at least acomparable size, the name of the coun- 
try of origin preceded by “Made in,” “Product of” or words of similar 
meaning. As an example, if the parts of the movement are made in Swit- 
zerland and the movement is assembled in China, markings such as 
“Swiss Parts/Made in China,” “Swiss Parts/Movement China,” “Swiss 
Parts/China Movement” are acceptable. 

The marking “Assembled in (country of origin)” is an acceptable 
marking provided it properly reflects the country where the movement 
of the timepiece was assembled. A marking such as “Assembled in China 
of Swiss parts” would also be an acceptable marking provided Swiss 
movement parts are assembled in China. See 19 CFR 134.43(e). Cus- 


toms has also allowed the phrase “Designed In” to be used in conjunc- 
tion with country of origin information, for 19 USC 1304 marking 
purposes. The marking “Designed in USA, Made in (Country of Ori- 
gin),” has been found to be an acceptable marking provided the words 
“Made In (Country of Origin)” appear in close proximity and in the 


same size lettering as the words “Designed in USA.” See HRL 560202 
dated December 20, 1996. 


SPECIAL MARKING REQUIREMENTS 


Chapter 91, Additional U.S. Note 4, HTSUS, sets forth the special 
marking requirements for watches and clocks. Movements with opto- 
electronic displays only and cases designed for use with opto-electronic 
movements, whether entered as separate articles or as components of 
assembled watches or clocks, are excepted from the special marking re- 
quirements of Additional U.S. Note 4. Opto-electronic displays refer to 
two specific types of watch or clock displays. In order to be considered a 
watch or clock with an opto-electronic display, the article must have a 
liquid crystal display (LCD) or a light emitting diode display (LED). 
Watches and clocks with mechanical displays, also referred to as analog 
displays are subject to the special marking requirements of Chapter 91. 
A mechanical or analog display has a dial, which may have numbers 
representing the hours of the day on it, and often has an hour hand, a 
minute hand, and a second (sweep) hand. 
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Additional U.S. Note 4 provides that the following markings are re- 
quired for watches and clocks: 


¢ WATCH MOVEMENTS: Must be marked on one or more of 
the bridges or top plates to show the name of the country of 
manufacture; the name of the manufacturer or purchaser; 
and in words, the number of jewels, if any, serving a mechani- 
cal as frictional bearings. 
WATCH CASES: Must be marked on the inside or outside of 
the back to show the name of the country of manufacturer or 

urchaser. 

CLOCK MOVEMENTS: Must be marked on the most visible 
part of the front or back plate to show the name of the country 
of manufacture; the name of the manufacturer or purchaser, 
and the number of jewels, if any. 
CLOCK CASES: Must be coment on the most visible part of 
the outside of the back to show the name of the country of 
manufacture. 


A clock case must be marked in accordance with the special marking 
requirements, even though the clock contains a watch movement, and 
the watch case enclosing the movement is marked on the inside of the 
back with the name of the country of manufacture. HRL 735158 dated 
December 17, 1993, is noted. 

Clock cases embrace inner and outer cases, containers and housings 
for movements, together with parts or pieces, such as, but not limited 
to, rings, feet, posts, bases and outer frames which serve to complete the 
clock. Additional U.S. Note 1(b) to Chapter 91, HTSUS, is noted. Often a 
clock movement will have an inner case, which immediately surrounds 
the movement, and an outer case which surrounds the inner case and 
other parts of the clock. The outer cases must be marked in accordance 
with the special marking requirements of chapter 91. 

In HRL 560866 dated November 30, 1998, Customs found that the 
cardboard exterior which surrounded the parts of a clock and acted as 
an outer case, was aclock case and therefore subject to the special mark- 
ing requirements of Note 4. In another ruling, it was determined that a 
ceramic figurine was the clock case for a certain clock and thus, the 
clock case had to be marked in accordance with Additional U.S. Note 4 to 
Chapter 91. HRL 559934 dated October 23, 1996, is noted. 

Customs has held that the special marking requirements of Chapter 
91 apply, even when it is claimed that marking in the required way will 
cause tarnishing and corroding of the clock case, or damage the finish of 
the clock (HRL 559066 dated May 12, 1995, is noted). However, Note 4 
does not require any additional marking indicating the number of jew- 
els where a movement has no jewels. Accordingly, if a movement has no 
jewels, the marking “No (0) Jewels” is not required. See HRL 560636 
dated January 26, 1998. 

As noted, certain timers and time switches are also classified in Chap- 
ter 91, HTSUS. Timers which contain clock movements, as defined in 
Additional U.S. Note 1(d), are subject to the special marking require- 
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ments of Chapter 91. HRL 561018 dated June 12, 1998, is noted regard- 
ing kitchen timers. 

Any movement or case provided for in Chapter 91 of the HTSUS must 
be marked in accordance with the special marking requirements 
whether it is imported separately or attached to an article provided for 
in the chapter. The term “purchaser” means the purchaser in the 
United States by whom or for whose account the articles are imported. 
Section 11.9(b), Customs Regulations, is noted. As the special marking 
requirements of Additional U.S. Notes are Congressionally enacted, the 
Customs Service has no authority to grant exceptions. The HTSUS pro- 
vides that movements or cases provided for in Chapter 91 shall not be 
permitted entry unless properly marked as provided in the special 
marking requirements. 


METHODS OF MARKING 


The marking specified by Chapter 91 must be accomplished by use of 
cutting, die-sinking, engraving, stamping (including by means of indel- 
ible ink) or mold-marking (either indented or raised). The use of pres- 
sure sensitive stickers, paper labels, hangtags or any other method not 
specifically mentioned in Additional U.S. Note 4 is not acceptable. 


The methods of marking specified in Chapter 91 have specific mean- 
ings: 


e Cutting means that the marking must be cut into the metal, 
plastic or other material used in the article. 

¢ Die-sinking means stamping with a hard metal die to perma- 
nently mark the metal, plastic or other material. 

¢ Engraving is to carve, cut or etch into the metal, plastic or 
other material. 
Stamping is a process that is forcefully made and leaves a 
permanent imprint or impression. (Pursuant to a recent 
change to Additional U.S Note 4, stamping includes indelible 
ink marking.) See PL. 106-36 (Miscellaneous Trade Act of 
1999), Sec. 2416. 
Mold marking is marking that is part of the mold used to 
make the item. Mold marking can be either indented or raised. 


In summary, watches and clocks must be marked with their country 
of origin for purposes of 19 U.S.C. 1304, and in accordance with Part 134 
of the Customs Regulations. Clocks and watches must also be marked in 
accordance with the special marking requirements of Additional U.S. 
Note 4, Chapter 91 of the HTSUS. 





332 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 25, JUNE 21, 2000 


What Every Member of the 
Trade Community Should Know About: 


Buying and 
Selling 
Commissions 


An Advanced Level 
Informed Compliance Publication of the 
U.S. Customs Service 


Revised January, 2000 





U.S. CUSTOMS SERVICE 


NOTICE 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: June, 1996 
Revised: January, 2000 


PRINTING NOTE 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs World Wide Web site 
(http://www.customs.gov) and is being distributed in a variety of for- 
mats. It was originally set up in Microsoft Word97®. Pagination and 
margins in downloaded versions may vary depending upon which word 
processor or printer you use. If you wish to maintain the original set- 
tings, you may wish to download the .pdf version, which can then be 
printed using the freely available Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The Value Branch, International Trade Compliance Division of the Office of 
Regulations and Rulings has prepared this publication on Buying and Selling 
Commissions as part of a series of informed compliance publications regarding 
the classification and valuation of imported merchandise. We sincerely hope that 
this material, together with seminars and increased access to Customs rulings, 
will help the trade community to improve, as smoothly as possible, voluntary 
compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain a ruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may noi be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy,” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Under the authority of 19 U.S. Code §1500(a), it is Customs responsi- 
bility to fix the final appraisement of merchandise in accordance with 
19 U.S. Code §1401a. This occurs after the importer of record, using rea- 
sonable care, has filed the declared value with the U. S. Customs Service. 
Customs informed compliance publication “What Every Member of the 
Trade Community Should Know About: Customs Value” (Revised De- 
cember, 1999) discusses the methods of appraisement used in the 
United States. This publication concentrates on how commissions paid 
to intermediaries affect Customs value. 


How 1s IMPORTED MERCHANDISE APPRAISED? 


All merchandise imported into the United States is subject to apprai- 
sement. The Trade Agreements Act of 1979 (“TAA”) sets forth the rules 
for appraisement of imported merchandise. The preferred method of 
appraisement under the TAA is transaction value. 


WHAT IS TRANSACTION VALUE? 


The transaction value of imported merchandise is the price actually 
paid or payable for merchandise when sold for exportation to the 
United States, plus certain statutorily enumerated additions. For fur- 
ther information see the informed compliance publication “What Every 
Member of the Trade Community Should Know About: Customs Value” 
(Revised December, 1999). 


How DOES THE ROLE OF AN 
INTERMEDIARY AFFECT TRANSACTION VALUE? 


Many import transactions involve a party (or parties) who is neither 
the seller nor the buyer but an intermediary who assists either the buy- 
er or seller in the purchase or sale of the imported merchandise. Identi- 
fying the role of the intermediary is important in determining the 
transaction value of the imported merchandise. An intermediary may 
function as either a buying or selling agent or as an independent buyer/ 
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seller. When the intermediary is functioning as an agent, the actual sale 
is between the foreign seller and the buyer with the agent acting as a 
facilitator. In such case, the issue to be decided is whether the commis- 
sions the agent receives for its services are part of the transaction value 
of the imported merchandise. This informed compliance publication 
explains the differences between buying and selling agents, buying and 
selling commissions, and the ramifications of each for appraisement 
purposes. 

When the intermediary is functioning as an independent buyer/sell- 
er, the issue to be decided is which sale is the sale for exportation for pur- 
poses of transaction value (the sale between the manufacturer/seller 
and the intermediary or the sale between the intermediary and the im- 
porter/buyer). Thecriteria used to determine whether the intermediary 
is functioning as an independent buyer/seller and if so, which is the sale 
for exportation is the subject of the informed compliance publication, 
“What Every Member of the Trade Community Should Know About: 
Bona Fide Sales and Sales for Exportation”. 


WHAT IS THE DIFFERENCE BETWEEN 
BUYING AND SELLING COMMISSIONS? 

In legal terms, in an agency relationship, one party is called the agent 
and the other party, the principal. An agent is a person who performs 
actions on behalf of the principal. The fees the agent receives for its ser- 
vices are called commissions. Typically, the commission is equal to an 
agreed upon percentage of the price of the goods. In a buying agency, the 
principal is the buyer and in a selling agency, the principal is the seller. 
Buying commissions are fees paid to a bona fide buying agent for the 
services it performs on behalf of the buyer in connection with the pur- 
chase of the imported goods. Selling commissions are fees paid to a sel- 
ling agent for the services it performs on behalf of the seller in the sale of 
the imported goods. It is important to note that when the intermediary 
is acting as an agent, it is not the actual buyer or the actual seller of the 
imported goods but rather, a party who is performing services on behalf 
of either the buyer or the seller. 


How ARE BUYING AND SELLING COMMISSIONS 
TREATED UNDER THE TAA? 

Selling commissions incurred by the buyer with respect to the im- 
ported merchandise are one of the specified additions to the price actu- 
ally paid or payable. An addition is to be made for such selling 
commissions unless they are already included in the price. (For exam- 
ple, ifthe seller pays its agent acommission and includes this amount in 
the price it charges the buyer for the imported goods, no addition is 
made for the selling commission since it is already included in the 
price). Selling commissions incurred by the buyer with respect to the 
imported merchandise are included in the transaction value either as 
part of the price actually paid or payable or as an addition thereto. 

Buying commissions are not one of the specified additions to the price 
actually paid or payable. Therefore, no addition is made for bona fide 
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buying commissions incurred by the buyer (that is, commissions paid to 
a bona fide buying agent who meets the criteria discussed in this publi- 
cation). Except as noted below, bona fide buying commissions are not 
included in the transaction value of the imported merchandise. 


WHEN ARE BuyING COMMISSIONS INCLUDED IN 
TRANSACTION VALUE? 

Buying commissions are included in the transaction value of the im- 
ported merchandise when they are part of the total payment made by 
the buyer to the seller. This is because the TAA does not authorize any 
deductions from the price actually paid or payable for buying commis- 
sions. (Example, the manufacturer bills the importer $100 for the im- 
ported merchandise and the importer pays this amount to the 
manufacturer. This price includes a $5 buying commission which the 
manufacturer will pay to the buying agent upon receipt of the $100 pay- 
ment from the importer. Even if Customs is satisfied that the interme- 
diary is a bona fide buying agent, the total payment made by the buyer 
to the seller is $100 and no subtraction would be made for commissions 
the buying agent receives). 


WuatT ARE SOME EXAMPLES OF SERVICES WHICH ARE 
OFTEN PROVIDED BY BUYING AGENTS? 
Examples of services which are characteristic of those rendered by a 
buying agent include compiling market information, gathering sam- 
ples, translating, informing the seller of the desires of the buyer, locat- 


ing suppliers, placing orders based on the buyer’s instructions, 
procuring the merchandise, assisting in factory negotiation, inspecting 
and packing merchandise, and arranging for shipment and payment. 
This is not an exhaustive list. 


WHEN IS THE INTERMEDIARY A BONA FIDE BUYING AGENT? 

The courts have said that no single factor is determinative. Whether a 
person is a bona fide buying agent depends upon the all the relevant 
facts of each case and the totality of the evidence. The fact that a person 
is called a buying agent does not mean that he/she is in fact a bona fide 
buying agent. Also, the fact that a person enters into a buying agency 
agreement with the buyer does not mean that such person is a bona fide 
buying agent. Having authority to act as a bona fide buying agent is not 
the same as actually performing as one. What needs to be considered is 
whether the services actually performed by the agent is what the parties 
agreed to and whether such actions are consistent with a bona fide buy- 
ing agency. 

In order to be considered a bona fide buying agent, the purported 
agent must be acting on behalf of and primarily for the benefit of the 
buyer, rather than for the seller or himself/herself. The main factor 
which determines whether a party is a bona fide buying agent is the 
right of the buyer to control the agent’s conduct with respect to those 
matters entrusted to the agent. The buyer should control the purchas- 
ing process and the buying agent should take directions from the buyer 
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and act upon the buyer’s instructions. For example, a buying agent usu- 
ally does not control who the manufacturer is or what is to be purcha- 
sed. Normally, the buyer makes such decisions and the buying agent 
carries them out. Also, a buying agent usually does not control the man- 
ner of payment and other significant aspects of the purchase. While a 
buying agent may exercise some discretion, the ultimate purchasing de- 
cisions should be made by the buyer and not by the buyer’s agent. The 
more discretion the purported agent has, the less likely it is that such 
person is a bona fide buying agent. 

Some factors considered by the courts which go to the main issue of 
“control” are: 


1. which party bears the risk of loss for lost or damaged merchan- 
dise? (generally, a buying agent does not bear the risk of loss); 

2. who esate the cost of shipping and handling? (buying agents 
generally do not absorb such costs); 

3. which party controls the manner of payment for the goods? 
(generally, a buying agent would not control how and when the sell- 
er is paid). 

4. could the buyer purchase from the manufacturers without us- 
ing the services of the agent (if the answer is no, the agent may bea 
selling agent); 

5. was the intermediary operating an independent business pri- 
marily for its own benefit? (if the answer is yes, it is possible that 
the intermediary is not an agent but an independent seller); 

6. is the intermediary financially detached from the manufactur- 
er or seller? (if not, it is possible that the intermediary may not be 
acting on behalf of the buyer, but on behalf of the seller); 

7. what do the commercial documents show? (e.g., how are the 
parties referred to in the commercial documents; is there a buying 


agency agreement; is there a purchase agreement and if so, who are 
the parties thereto). 


In many cases, a written buying agency agreement is entered into be- 
tween the buyer and the buying agent which outlines the responsibili- 
ties of each party and sets forth the amount of commissions that are to 
be paid. In such case, the terms of the agreement should be reviewed to 
see whether they are consistent with a buying agency and whether the 
purported agent is actually performing the functions as provided in the 
agreement. 

The totality of the evidence must be examined in order to determine 
whether there is a bona fide buying agency. The bottom line: does the 
evidence prove that the buyer is the party in control and that the pur- 


ported agent is working for the buyer and not the seller or himself/her- 
self? 


WHAT ARE SOME INDICATIONS THAT THE INTERMEDIARY IS NOT A 
BonaA FIDE BUYING AGENT BuT RATHER AN INDEPENDENT SELLER? 


In some cases an intermediary may not be functioning as an agent at 
all, but rather as an independent buyer/seller. In such case, the amount 
that is referred to as the buying commission may actually be the inter- 
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mediary’s mark-up or profit which would constitute part of the total 
price paid by the buyer and part of transaction value. Some indications 
would be that the intermediary operates an independent business pri- 
marily for its own benefit, that it has unlimited discretion regarding the 
purchase of the goods from the seller, that the purported buyer and sell- 
er have no direct contact, and that the intermediary obtains title to the 
goods. For further discussion, see Informed Compliance Publication 
“What Every Member of the Trade Community Should Know About: 
Bona Fide Sales and Sales for Exportation”. 


WHAT IS THE SIGNIFICANCE OF A BUYING AGENCY AGREEMENT OR 
THE ABSENCE OF SUCH AN AGREEMENT? 


A written buying agency agreement which sets forth the obligations 
of the buyer and agent is evidence of the buying agency. However, it is 
not determinative. While the agreement is important, it is more impor- 
tant to consider whether the parties are actually doing what they agreed 
to do. For example, the fact that the agreement indicates that the agent 
must obtain the buyer’s written approval before entering into an agree- 
ment with the seller is meaningless if the purported agent never obtains 
the buyer’s written approval. Also, the fact that the agreement indi- 
cates that the buyer will be responsible for selecting the manufacturer 
is meaningless if the purported agent selects the manufacturer. Where 
the actions of the parties indicate that the buyer maintains little or no 


control over the agent, there is no bona fide buying agency relationship, 
even if the agreement provides otherwise. 

The absence of a buying agency agreement does not necessarily pre- 
clude the existence of a bona fide buying agency relationship. However, 
it will be very difficult to establish one without it. 


WHAT IF THE SELLER AND THE INTERMEDIARY ARE RELATED? 


Since a buying agent is supposed to be acting on behalf of the buyer 
and in the best interests of the buyer, it is more difficult to show that the 
intermediary is a bona fide buying agent when it is related to the seller. 
The courts have said that while arelationship between the buying agent 
and the seller does not preclude the existence of a buying agency, the cir- 
cumstances surrounding such transactions are subject to closer scruti- 
ny. One factor that Customs has looked at in these cases is whether the 
purported agent always obtains the imported merchandise from the re- 
lated seller or whether it also regularly uses unrelated sellers. If the pur- 
ported buying agent obtains the imported merchandise only from its 
related seller, it will be difficult for the importer to show that the agent 
is acting in the best interests of and under the direction and control of 
the buyer and a finding of abona fide buying agency is unlikely. Another 
relevant factor when the seller and the intermediary are related is 
whether any of the commissions paid by the buyer inure to the benefit of 
the seller. If they do, this would not be consistent with a bona fide buying 
agency relationship. 
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Wuo HAS THE BURDEN OF PROOF TO ESTABLISH THE 
EXISTENCE OF A BONA FIDE BUYING AGENCY? 

The importer has the burden of proving the existence of a bona fide 
buying agency relationship. Absent sufficient proof, commissions paid 
by the importer will be included in the transaction value of the im- 
ported merchandise. 


How SHOULD BuyING COMMISSIONS BE SHOWN ON THE 
COMMERCIAL DOCUMENTS? 

There is no one invoicing method that must be used with regard to 
buying commissions. However, the method used (along with the method 
of payment) can either facilitate a determination of non-dutiable buy- 
ing commissions or make such a finding more difficult. The method of 
invoicing and the method of payment is part of the total evidence that 
must be considered before a determination can be made regarding the 
status of so-called buying commissions. For example, the easiest way to 
show that the middleman is not a seller and that the payments to the 
middleman represent buying commissions is for the seller to invoice the 
buyer for the purchase price of the imported merchandise and for the 
middleman to invoice the buyer separately for its commissions. The 
buyer would then pay the seller for the goods and separately pay the 
middleman for its services. This method clearly shows the price paid for 
the imported merchandise and the amount of the commission. 


WHAT DOCUMENTARY EVIDENCE IS NEEDED TO PROVE THE 
EXISTENCE OF A BONA FIDE BUYING AGENCY? 

Before an importer declares the commissions as non-dutiable buying 
commissions, the importer should be satisfied that the totality of the ev- 
idence demonstrates that the purported agent is a bona fide buying 
agent and not a selling agent nor an independent seller. The importer 
should be prepared to submit evidence which proves its claim. At a 
minimum, an invoice or other documentation from the seller, showing 
who the seller is, and establishing the price actually paid or payable for 
the imported goods must be submitted at the time of entry or upon de- 
mand by Customs if not requested at the time of entry. Any buying com- 
missions should be shown separately from the price actually paid or 
payable for the imported merchandise. Any written buying agency 
agreement, invoices pertaining to the payment of buying commissions 
and other evidence of the buying agency should be submitted at the time 
of entry or upon request by Customs. The final determination of wheth- 
er the commissions paid are bona fide buying commissions is made by 
Customs based on the documentation submitted. 


WHAT HAPPENS IF THE IMPORTER DOES NoT PROVE THE 
EXISTENCE OF A BONA FIDE BUYING AGENCY? 

Where an intermediary is involved in the import transaction and the 
importer cannot establish its role as a bona fide buying agent, depend- 
ing on the facts presented, the intermediary will be considered either a 
selling agent or an independent seller. An importer who declares com- 
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missions as non-dutiable buying commissions without the evidence to 
back up its claim would not be exercising reasonable care and may be 
subject to penalty or other enforcement compliance action. 


WHEN IS THE INTERMEDIARY A SELLING AGENT? 


The same agency principles applicable to buying agents also apply to 
selling agents. However, in a selling agency, the principal is the seller. A 
selling agent represents the interests of the seller, rather than the buyer, 
in the sale of the imported merchandise. A selling agent may seek cus- 
tomers, collect orders, or otherwise assist the seller in the sale of the im- 
ported merchandise. In the case of a selling agency, the seller controls 
the actions of the selling agent with respect to those matters entrusted 
to the agent. For example, an importer may arrange for the purchase 
and importation of the merchandise with the seller’s agent, rather than 
the seller. A selling agent could negotiate with the importer, on behalf of 
the seller, concerning the sale of the imported goods. However, it is the 
seller, and not its agent, who has the ultimate authority with respect to 
the sale of the goods. If the intermediary has complete discretion re- 
garding the sale of the goods, and/or obtains title and ownership from 
the seller, the intermediary would be considered an independent buyer/ 
seller and not a selling agent. 

When the intermediary and the seller are related, close scrutiny is re- 
quired in ascertaining whether the intermediary is a bona fide buying 
agent or a selling agent. When the intermediary always obtains im- 
ported merchandise from its related sellers, it is likely that the interme- 
diary is actually a selling agent. A similar result would be reached if any 
or all of the commissions paid by the buyer inure to the benefit of the 
seller. 

Unless already included in the price, all selling commissions incurred 
by the buyer with respect to the imported merchandise are to be added 
to the price actually paid or payable for those goods. 


WHAT IF THE INTERMEDIARY PERFORMS SERVICES ON BEHALF OF 
BOTH THE BUYER AND THE SELLER? 


Since a buying agent is supposed to be acting on behalf of the buyer 
and in the best interests of the buyer, it is more difficult to show that the 
intermediary is a bona fide buying agent when it is also performing ser- 
vices on behalf of the seller. While this fact does not automatically pre- 
clude the intermediary from being considered a bona fide buying agent, 
it will require closer scrutiny of the transaction. A bona fide buying 
agency relationship is not precluded if the services performed by the in- 
termediary are primarily for the benefit of the buyer, the services pro- 
vided the seller are limited in scope, and the intermediary informs the 
buyer about the nature of the services to be performed for the seller and 
the amount of compensation to be received. 
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DOES AN IMPORTER HAVE AN OBLIGATION TO REPORT COMMISSIONS 
TO CUSTOMS UPON ENTRY OF THE MERCHANDISE? 


Yes. The importer is required to sign a declaration on the Customs 
Form 7501 submitted at the time of entry, which indicates among other 
things, that the submitted invoices include commissions. In this regard, 
19 U.S.C. §1481, as amended, specifies that all invoices of merchandise 
to be imported into the United States and any electronic equivalent 
thereof shall prescribe, among other things, all charges upon the mer- 
chandise, including commissions. In addition, 19 U.S.C. §1481 requires 
the furnishing of any other facts deemed necessary toa proper appraise- 
ment of the merchandise. 19 U.S.C. $1484, as amended, provides that an 
importer shall, using reasonable care complete the entry by filing with 
the Customs Service the declared value, * * * and such other documen- 
tation or, pursuant to an electronic data interchange system, such other 
information as is necessary to enable the Customs Service to properly 
assess duties on the merchandise. This would include sufficient infor- 
mation to enable Customs to determine whether any commissions were 
paid by the buyer in connection with the imported merchandise and if 
so, whether they are buying or selling commissions. Therefore, invoices 
relating to the payment of the imported merchandise and the payment 
of commissions (both buying and selling commissions) and other rele- 
vant information discussed above should be provided to Customs. An 
importer who fails to declare commissions would not be exercising rea- 


sonable care and may be subject to penalty or other enforcement com- 
pliance action. 
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NOTICE 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: November, 1996 
Revised: January, 2000 


PRINTING NOTE 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs World Wide Web site 
(http://www.customs.gov) and is being distributed in a variety of for- 
mats. It was originally set up in Microsoft Word97®. Pagination and 
margins in downloaded versions may vary depending upon which word 
processor or printer you use. If you wish to maintain the original set- 
tings, you may wish to download the .pdf version, which can then be 
printed using the freely available Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. $1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The Value Branch, International Trade Compliance Division of the Office of 
Regulations and Rulings has prepared this publication on Bona Fide Sales and 
Sales for Exportation as part of a series of informed compliance publications 
regarding the classification and valuation of imported merchandise. We sincerely 
hope that this material, together with seminars and increased access to Customs 
rulings, will help the trade community to improve, as smoothly as possible, volun- 
tary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain aruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy,” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Under the authority of 19 U.S. Code §1500(a), it is Customs responsi- 
bility to fix the final appraisement of merchandise in accordance with 
19 U.S. Code §1401a. This occurs after the importer of record, using rea- 
sonable care, has filed the declared value with the U. S. Customs Service. 
Customs informed compliance publication “What Every Member of the 
Trade Community Should Know About: Customs Value” (Revised De- 
cember, 1999) discusses the methods of appraisement used in the 
United States. This publication concentrates on ascertaining whether 


there has been a bona fide sale and a sale for exportation for purposes of 
determining transaction value. 


How Is IMPORTED MERCHANDISE APPRAISED? 


All merchandise imported into the United States is subject to apprai- 
sement. The Trade Agreements Act of 1979 (“the TAA”), codified at 
19 U.S.C. 1401a, sets forth the rules for appraisement of imported mer- 
chandise. Pursuant to the TAA, the preferred method of appraisement 
is transaction value. For further information see the informed com- 
pliance publication “What Every Member of the Trade Community 
Should Know About: Customs Value,” (Revised December, 1999). 


WHAT IS TRANSACTION VALUE? 


The transaction value of imported merchandise is the price actually 
paid or payable for merchandise when sold for exportation to the 
United States, plus certain statutorily enumerated additions. 


WHAT IS THE PRICE ACTUALLY PADD OR PAYABLE? 


The price actually paid or payable for imported merchandise is the 
total payment, exclusive of any costs, charges, or expenses incurred for 
transportation, insurance, and related services incident to the interna- 
tional shipment of the merchandise from the country of exportation to 
the place of importation in the United States, made, or to be made, for 
imported merchandise by the buyer to, or for the benefit of, the seller. 
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WHAT IS THE RELEVANCE OF A BONA FIDE SALE AND 
SALE FoR EXPORTATION? 

Transaction value, by definition, requires that a sale for exportation 
to the United States occur. Customs separates this concept into two 
components: bona fide, or “good faith,” sales and sales for exportation. 
If it is shown that both a bona fide sale and sale for exportation oc- 
curred, this component of transaction value is met and Customs would 
not be precluded from appraising merchandise based on transaction 
value. 


WHat Is A “SALE?” 


Customs defines the term “sale,” as the transfer of property from one 
party to another for consideration. 


WHAT IS CONSIDERATION? 


With regard to sales transactions, consideration means payment 
from one party to another for the imported merchandise. Evidence to 
establish that consideration has passed includes evidence of payment 
by check, bank transfer, or payment by any other commercially accept- 
able manner. Furthermore, it also is necessary to demonstrate that pay- 
ment was made for the imported merchandise; general transfers of 
money from one corporate entity to another which cannot be linked toa 


specific import transaction are not sufficient to show passage of consid- 
eration. 


WHAT FACTORS ARE DETERMINATIVE OF A BONA FIDE SALE? 


Although several factors may indicate whether a bona fide sale has 
taken place between a potential buyer and seller of imported merchan- 
dise, no single factor is determinative. Rather, the relationship is to be 
evaluated by an overall view of the entire situation, with the result in 


each case governed by the facts and circumstances of the individual 
case. 


WHAT FACTORS INDICATE WHETHER PROPERTY OR 
OWNERSHIP WAS TRANSFERRED? 


In determining whether property or ownership has been transferred, 
Customs considers whether the potential buyer has assumed the risk of 
loss (i.e., is liable for goods when lost or damaged during shipment) and 
acquired title to (i.e., legally possesses or owns) the imported merchan- 
dise. In addition, Customs may examine whether the potential buyer 
paid for the goods (i.e., consideration passed between the parties). Re- 
gardless as to whether property or ownership is transferred, transac- 
tions involving goods which are shipped on consignment do not 
constitute bona fide sales. 


WHAT ROLE DOES POSSESSION PLAY IN DETERMINING WHETHER 
PROPERTY OR OWNERSHIP WAS TRANSFERRED? 
While possession serves as a strong indication that property or own- 
ership has been transferred, Customs still may find that the potential 
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buyer assumed the risk of loss and/or acquired title although the buyer 
never had actual possession of the goods. 


Wuat SIGNIFICANCE IS AFFORDED TO SHIPPING TERMS? 

In situations where no other pertinent evidence has been made avail- 
able, Customs may reach its determination concerning a bona fide sale 
based on the terms of sale (e.g., FOB, CIF, Ex-Factory), indicating when 
title and risk of loss are transferred. Otherwise, the terms of sale will be 
considered as part of the overall view of the entire situation in conjunc- 
tion with all other relevant evidence. Customs primarily will consider 
as controlling the terms of sale provided on the invoices and written 
contracts or agreements regarding the sale of the merchandise. The 
meaning of all such shipping terms will be construed consistent with 
“Incoterms 2000,” unless the transacting parties demonstrate through 
contracts, other legally enforceable agreements, or course of dealing, 
that they have afforded different meanings to the terms. 


WHAT IS THE RELEVANCE AS TO WHETHER A CONTRACT IS A 
“SHIPMENT” OR “DESTINATION” CONTRACT? 

Whether the applicable contract between the transacting parties is a 
“shipment” or “destination” contract may indicate when, based on the 
terms of sale, title and risk of loss pass from the seller to the buyer. FOB 
point of shipment contracts and CIF, C&F, and other “C” term contacts 
are “shipment” contracts while FOB place of destination contracts are 
“destination” contracts (e.g., FOB San Francisco), unless otherwise 


agreed by the parties. Title and risk of loss generally are understood to 
pass from the seller to the buyer in “shipment” contracts when the mer- 
chandise is delivered to the carrier for shipment and in “destination” 
contracts when the merchandise is delivered to the named destination. 


WHEN DOEs A SIMULTANEOUS PASSAGE OF TITLE OCCUR AND 
Wuat DOEs IT INDICATE ABOUT THE TRANSFER OF TITLE? 

Particularly in situations where merchandise is shipped directly 
from the seller to the ultimate consignee, as opposed to being shipped 
from the seller to the intermediary and then to the ultimate consignee, 
the terms of sale may indicate that a simultaneous passage of title oc- 
curred. In other words, based on the shipping terms title and risk of ioss 
pass from the seller to the intermediary, then immediately thereafter 
from the intermediary to the ultimate consignee. Consequently, the in- 
termediary is considered to hold title only momentarily, if ever, and not 
to bear the risk of loss according to the terms of sale. Based solely on the 
shipping terms, a bona fide sale would not appear to exist between the 
seller and intermediary. However, in determining whether a bona fide 
sale occurs, Customs will consider other pertinent evidence or docu- 
mentation if made available. 


EXAMPLE: 


Invoices and contracts between the parties provide for the FOB ship- 
ment of goods between the seller in country X and intermediary in coun- 





U.S. CUSTOMS SERVICE 351 


try Y and for CIF shipment between the intermediary and ultimate 
consignee in the U.S. The submitted documents also indicate the goods 
were shipped directly from country X to the U.S. 


Unless otherwise agreed by the parties, both the FOB and CIF con- 
tracts represent “shipment” contracts. Thus, title and risk of loss 
will be considered to pass from the seller to the intermediary when 
the merchandise was delivered to the carrier for shipment, then im- 
mediately thereafter from the intermediary to the ultimate consig- 
nee. Hence, based on the shipping terms, a bona fide sale would not 
appear to exist between the seller and intermediary, but rather be- 
tween the seller and U.S. ultimate consignee, with the intermediary 
potentially serving as an agent. However, if available, it would be 
appropriate to consider other pertinent evidence or documenta- 
tion concerning the bona fides of the sale. 


Wuat OTHER FACTORS INDICATE THAT A 
BONA FIDE SALE HAS OCCURRED? 


In determining whether a bona fide sale has occurred, Customs also 
will consider whether, in general, the roles of the parties and circum- 
stances of the transaction indicate that the parties were functioning as 
buyer and seller. While it is characteristic of a buyer-seller relationship 
for the parties to maintain an independence in their dealings, in a prin- 
cipal-agent relationship the former will control the actions of the latter. 
Specifically, Customs considers as evidence of a buyer-seller relation- 
ship whether the potential buyer: 


a. provided (or could provide) instructions to the seller; 

b. was free to sell the items at any price he or she desired; 

c. selected (or could select) his or her own customers without con- 
sulting the seller; and 

d. could order the imported merchandise and have it delivered for 
his or her own inventory. 


The fact that a potential buyer cannot assume such tasks is an indica- 
tion that the party is serving as an agent. For further information con- 
cerning principal-agent relationships see the informed compliance 
publication “What Every Member of the Trade Community Should 


Know About: Buying and Selling Commissions,” (Revised January, 
2000). 


WuaT EVIDENCE OR DOCUMENTATION, OTHER THAN SHIPPING 

TERMS, INDICATES WHETHER A BONA FIDE SALE HAS OCCURRED? 

Contracts, distribution and other similar agreements, invoices, pur- 
chase orders, bills of lading, proof of payment, correspondence between 
the parties, and company reports or brochures all may serve as evidence 
that a party possesses title and risk of loss and functions as a buyer/sell- 
er, indicating that a bona fide sale occurs. Such documentation should 
be consistent in its entirety and with the transaction in general (i.e., 
consistent prices, dates, parties and merchandise). Further, the docu- 
mentation and language included therein should reveal the substance 
of the transaction, including the obligations and roles of the parties. 
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While formal sales contracts and other types of memorialized agree- 
ments (such as distribution or production agreements) generally are 
most revealing in this regard, other documentation (such as purchase 
orders, invoices, and proof of payment) evincing the structure of the 
transaction are crucial, especially in the absence of any written agree- 
ments. The terminology utilized in such agreements and documenta- 
tion, i.e., “buyer,” “seller,” “principal,” or “agent,” although indicative, 
is not dispositive of the parties’ roles. 


WHEN DOES AN INQuIRY CONCERNING A 
SALE For EXPORTATION BECOME RELEVANT? 
Once it has been established that a bona fide sale occurred, the law 
requires that such sale be for exportation to the United States. 


Ir MorRE THAN ONE BONA FIDE SALE OCCURS, 
How Is TRANSACTION VALUE DETERMINED? 

Customs presumes that an importer’s declared value is based on the 
price paid by that importer and that transaction value shali be based on 
that price. Therefore, in situations where the importer is the middle- 
man, transaction value generally is based on the manufacturer’s price 
to the importer. However, in situations where the importer is not the 
middleman, but the importer requests appraisement based on the 
manufacturer’s price, itis the importer’s responsibility to show that the 
manufacturer’s price is acceptable in accordance with Nissho Iwai 
American Corporation v. United States, 16 CIT 86, 786 F. Supp. 1002 
(1992) rev’d 982 F.2d 505 (Fed. Cir. 1992). Without such evidence, trans- 
action value will be based on the middleman’s price to the importer. 


WHEN DOES A PARTY SERVE AS A “MIDDLEMAN” TO A TRANSACTION? 


When at least two bona fide sales occur and the same party serves as a 
buyer (usually from a foreign manufacturer) as well as a seller (usually 
toa U.S. importer or consignee) in a particular transaction, that party is 
considered a “middleman.” Depending on the manner in which atrans- 
action is structured, the importer of record, consignee, or any other 
type of buyer/seller, even if in the U.S., may be a middleman. Where a 
transaction consists of more than two sales, generally there will be sev- 
eral middlemen. 


WHEN IS THE MANUFACTURER’S PRICE ACCEPTABLE IN 
ACCORDANCE WITH NissHo IwaAI? 

The Nissho Iwai decision, which involved a three tiered distribution 
system with four parties, is relevant not only in determining whether a 
sale was clearly destined for export to the U.S., but also in determining 
whether transaction value appropriately is based on a manufacturer’s 
price, rather than a middleman’s price. In Nissho Iwai, the New York 
City Metro Transit Authority (MTA) contracted to purchase subway 
cars from Nissho Iwai American Corporation (Nissho America). The 
contract between the MTA and Nissho America represented the highest 
price among the various transactions. Kawasaki Industries of Japan 
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(Kawasaki) and Nissho Iwai Corporation of Japan (Nissho Japan) par- 
ticipated in negotiations and a bid proposal with the MTA. Nissho Ja- 
pan purchased cars from Kawasaki, the primary Japanese 
manufacturer. Pursuant to the master contract, Kawasaki provided a 
warranty of performance to the MTA and Nissho America. As per- 
mitted by the contract, Nissho America assigned its contract rights to 
Nissho Japan. The issue before the courts was whether transaction val- 
ue was appropriately based on the Kawasaki-Nissho Japan sales price 
or the MTA-Nissho America price reflected in the master contract. 

The court provided that the manufacturer’s price was valid as long as 
the transaction between the manufacturer and the middleman was a 
sale negotiated at “arm’s length” free from any non-market influences 
and involved goods “clearly destined for export to the U.S.” This presup- 
poses that bona fide sales occurred and the use of transaction value is 
not otherwise precluded pursuant to the valuation law (e.g., restric- 
tions on the disposition or use of the merchandise; conditions or consid- 
erations for which a value cannot be determined; lack of sufficient 
information concerning an enumerated statutory addition to the price 
actually paid or payable, etc.). Based on the evidence presented in Nis- 
sho Iwai, the court found transaction value appropriately to be based on 
the Kawasaki-Nissho Japan sales price. 


WHAT IS THE RELEVANCE AS TO WHETHER A SALE IS CONDUCTED AT 


“ARM’S LENGTH” AND IS “CLEARLY DESTINED FOR EXPORT TO THE 
U.S.?” 


Ifasale is not conducted at “arm’s length” or not “clearly destined for 
export to the U.S.,” it cannot serve as the basis for transaction value. 


WHEN IS A SALE CONSIDERED TO 
HAVE BEEN CONDUCTED AT “ARM’S LENGTH?” 

In general, Customs will consider a sale between unrelated parties to 
have been conducted at “arm’s length.” However, if the parties are re- 
lated, a sale will be considered “arm’s length” if an examination of the 
circumstances of the sale of the imported merchandise indicates that 
the relationship between the buyer and seller did not influence the price 
actually paid or payable or if the transaction value closely approximates 
a test value. For further information see “Transfer Pricing; Related 
Party Transactions” 58 FR 5445 (January 21, 1993). 


WHEN IS A SALE CLEARLY DESTINED FOR EXPORT TO THE U.S.? 


Although such a determination can only be made on a case-by-case 
basis, Customs will consider a sale to be clearly destined for export to 
the U.S. based on evidence such as invoices, contracts and purchase or- 
ders; shipping contracts or other documentation; manufacture, design, 
and other unique specifications or characteristics of the merchandise 
(often manifest in samples) made in conformity with the buyer’s stan- 
dards; labels, logos, stock numbers, bar codes and other unique marks; 
and marking, visas, warranties or other types of certification or charac- 
teristics required for entry or operation in the U.S. As evidence that a 
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sale was clearly destined for export to the U.S., the submitted documen- 
tation should comprise a complete paper trail, showing the structure of 
the entire transaction. Such a paper trail likewise supports the initial 
finding that a bona fide sale occurred. 


WHAT DOCUMENTARY EVIDENCE IS NEEDED TO ESTABLISH THAT 
TRANSACTION VALUE IS PROPERLY BASED ON A SALE NOT 
INVOLVING THE IMPORTER? 

19 U.S.C. §1484, as amended, provides that an importer shall, using 
reasonable care, complete the entry by filing with the Customs Service 
the declared value * * * and such other documentation or, pursuant to 
an electronic datainterchange system, such other information as is nec- 
essary to enable the Customs Service to properly assess duties on the 
merchandise. This would include sufficient information to enable Cus- 
toms to determine in a multi-tiered arrangement which is the sale for 
exportation to the U.S. upon which transaction value is properly based. 
Accordingly before an importer declares a value based on a transaction 
to which it is not a party, the importer should be satisfied that such 
transaction meets the criteria discussed above and be prepared to sub- 
mit supporting evidence as described in General Notice (T.D. 96-87), - 
Determining Transaction Value in Multi-Tiered Transactions, Vol. 
30/31, Customs Bulletin No. 52/1 (January 2, 1997). An importer who 
declares a value to Customs without the necessary supporting docu- 
mentation would not be exercising reasonable care and may be subject 
to penalty or other enforcement compliance action. 
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NOTICE 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: September, 1999 
Revised: March, 2000 


PRINTING NOTE 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs World Wide Web site 
(http://www.customs.gov) and is being distributed in a variety of for- 
mats. It was originally set up in Microsoft Word97®. Pagination and 
margins in downloaded versions may vary depending upon which word 
processor or printer you use. If you wish to maintain the original set- 
tings, you may wish to download the .pdf version, which can then be 
printed using the freely available Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The Office of Regulations and Rulings has prepared this publication on Ac- 
creditation of Laboratories & Gaugers as part of a series of informed com- 
pliance publications advising the trade community of changes in Customs 
procedures as a result of the Mod Act and other legislation. This revision in- 
cludes clarifications to the notice and appeals procedures. We sincerely hope that 
this material, together with seminars and increased access to Customs rulings, 
will help the trade community to improve, as smoothly as possible, voluntary 
compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain a ruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


On December 8, 1993, the United States enacted the North American 
Free Trade Agreement Implementation Act (“the Act”), Pub. L. 
103-182, 107 Stat. 2057. Title VI of the Act contains provisions pertain- 
ing to Customs Modernization (107 Stat. 2170), and is commonly re- 
ferred to as the Customs Modernization Act or “Mod Act” for short. 
Section 613 of the “Mod Act” amended section 499 of the Tariff Act of 
1930 (19 U.S.C. 1499), which provides Customs with the authority to 
conduct examinations and detain imported merchandise, by adding a 
new paragraph (b) concerning commercial laboratories and gaugers. 


SUMMARY 


Section 613 authorized Customs to set procedures for the accredita- 
tion of commercial laboratories and the approval of commercial gaug- 
ers, and the suspension and revocation of accreditation or approvals. 
Customs accreditation extends only to the performance of functions 
which are vested in, or delegated to, Customs (for example, the analysis 
of certain commodities to determine admissibility, quantity, or com- 
position of imported merchandise under the Customs laws). Commer- 
cial laboratories and gaugers may be accredited only to perform tests 
that otherwise would be performed by Customs laboratories. Laborato- 
ries and gaugers that are currently accredited under Customs regula- 
tions will not be required to reapply, but will be subject to 
reaccreditation. The “Mod Act” also creates appeal rights for commer- 
cial laboratories and gaugers to challenge in the Court of International 
Trade any final order or decision relating to their accreditation or reac- 
creditation or the assessment of a penalty within 60 days of its issuance. 

In the absence of Customs testing, Customs must accept quantity and 
analysis results from the Customs-accredited laboratories and Cus- 
toms-approved gaugers. However, nothing limits or precludes Customs 
or any other Federal agency from independently testing, analyzing, or 
quantifying any merchandise. 

The Secretary of the Treasury is required to prescribe regulations 
that establish the conditions under which the Customs Service may sus- 
pend or revoke accreditation or institute penalties for violations of law, 
regulations, or the commercial laboratory or gauger agreement. Such 
penalties must not exceed $100,000 and will be in addition to recoveries 
of any actual or potential loss of revenue that may have resulted from an 
intentionally falsified report or analysis submitted by an accredited 
laboratory or gauger. Fees for receiving accreditation and reaccredita- 
tion are specifically authorized by section 613. 

Under the “Mod Act,” testing procedures and methodologies will be 
made available upon request to laboratories and importers or their 
agents, unless they are proprietary to the Customs Service (i.e. devel- 
oped by Customs for enforcement purposes) or the holder of a copyright 
or patent. Test results will, unless they reveal information proprietary 
to the Customs Service or the holder of a copyright or patent, be made 
available on request to the importer or its agents. 
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The regulations implementing section 613 were published as amend- 
ments to sections 151.12 and 151.13 of the Customs Regulations (19 
CFR §151.12 and §151.13) in the Federal Register on September 7,1999 
(64 FR 48528) and were effective on October 7, 1999. Because questions 
were raised concerning time frames, notifications of adverse deter- 
minations, and appeals, amendments clarifying these points were pub- 
lished in the Federal Register on February 25, 2000 (65 FR 10007). In 
this publication, references to Part 151, section 151.12 or 151.13, or any 
of their paragraphs are to the revised regulations. 


ACCREDITATION OF COMMERCIAL LABORATORIES 
Wuart Is A “CUSTOMS-ACCREDITED LABORATORY”? 

“Commercial laboratories” are individuals and commercial organi- 
zations that analyze merchandise, i.e., determine its composition and/ 
or characteristics, through laboratory analysis. A “Customs-accredited 
laboratory” is acommercial laboratory, within the United States, that 
has demonstrated, to the satisfaction of the Executive Director, Labora- 
tories & Scientific Services, U.S. Customs Service, (“the Executive Di- 
rector”) pursuant to the new regulations, the capability to perform 
analysis of certain commodities to determine elements relating to the 
admissibility, quantity, composition, or characteristics of imported 
merchandise. Customs accreditation extends only to the performance 
of functions which are vested in, or delegated to, Customs. 

Also, Customs wishes to note that laboratories may be accredited in 
Puerto Rico, as the United States is defined to include Puerto Rico, see, 
19 CFR 101.1, “Customs territory of the United States.” 


WHat ARE THE OBLIGATIONS OF A 
CuUSTOMS-ACCREDITED LABORATORY? 


A commercial laboratory accredited by Customs agrees to the follow- 
ing conditions and requirements: 


¢ Tocomply with the requirements of Part 151, and to conduct 
professional services in conformance with approved stan- 
dards and procedures, including procedures which may be re- 
quired by the Commissioner of Customs or the Executive 
Director; 
To have no interest in or other connection with any business 
or other activity which might affect the unbiased performance 
of duties as a Customs-accredited laboratory. It is understood 
that this does not prohibit acceptance of the usual fees for pro- 
fessional services; 
To maintain the ability, i.e., the instrumentation, equipment, 

ualified staff, facilities, etc., to perform the services for which 

the laboratory is accredited, and allow the Executive Director 
to evaluate that ability on a periodic basis by such means as 
on-site inspections, demonstrations of analysis procedures, 
reviews of submitted records, and proficiency testing through 
check samples (“Check samples” are samples which have been 
distributed by Customs to accredited laboratories to test their 
proficiency in a certain area of accreditation); 
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To retain those laboratory records beyond the five-year re- 
cord-retention period and samples (see 151.12(j)) specified by 
Customs as neces to address matters concerned in pend- 
ing litigation, and, if laboratory operations or accreditation 

cease, to contact Customs immediately regarding the disposi- 
tion of records/samples retained; 

To promptly investigate any circumstance which might affect 
the accuracy of work performed as an accredited laboratory, to 
correct the situation immediately, and to notify both the port 
director and the Executive Director of such matters, their con- 
sequences, and any corrective action taken or that needs to be 
taken; and 

To immediately notify both the port director and the Execu- 

tive Director of any attempt to impede, influence, or coerce 
laboratory personnel in the performance of their duties, or of 
any decision to terminate laboratory operations or accredited 
status. Further, within 5 days of any changes involving legal 
name, address, ownership, parent-subsidiary relationships, 
bond, other offices or sites, or approved signatories to notify 
the Executive Director by certified mail. 


Wuat ARE THE COMMODITY GROUPS FoR WHICH 
ACCREDITATION May BE SOUGHT? 


Commercial laboratories may apply for accreditation to perform 
tests without special permission from the Executive Director for any of 
the following commodity groups: 


Dairy and Chocolate Products entered under Chapters 4, 18, 
and 21 of the Harmonized Tariff Schedule of the United States 
(HTSUS); 

Food and Food Products entered under Chapters 7-12, 15, 16, 
and 19-21, HTSUS; 

Botanical Identification—materials and products entered un- 
der Chapters 14 and 44-46, HTSUS; 

Sugar, Sugar Syrups, and Confectionery products entered un- 
der Chapter 17, HTSUS; 

Spirituous Beverages entered under Chapter 22, HTSUS; 
Building Stone, Ceramics, Glassware, and Other Mineral 
Substances entered under Chapters 25 and 68-70, HTSUS; 
Inorganic Materials, including Inorganic Compounds and 
Ores, entered under Chapters 26, 28, 31, and 36-38, HTSUS; 
Petroleum and Petroleum Products entered under Chapters 27 
and 29, HTSUS; 

Organic Materials, including Intermediates and Pharmaceu- 
ticals, entered under Chapters 29, 30, 34, 35, and 38, HTSUS; 
Rubber, Plastics, Polymers, Pigments and Paints entered un- 
der Chapters 32, 39, and 40, HTSUS; 

Essential Oils and Perfumes entered under Chapter 33, 
HTSUS; 

Leather and Articles of Leather entered under Chapters 41 and 
42, HTSUS; 

Paper and Paper Products entered under Chapters 47-49, 
HTSUS. 
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Textiles and Related Products, including footwear and hats, 
entered under Chapters 50-67, HTSUS; and, 
¢ Metals and Alloys entered under Chapters 72-83, HTSUS. 


Application may be made for accreditation in more than one com- 
modity group. At the discretion of the Executive Director accreditation 
may be granted for subgroups of tests within a commodity group or for 
commodity groups not specifically enumerated. Once accredited, a Cus- 
toms-accredited laboratory may apply at any time to expand its accredi- 
tation, to add new testing sites, or increase the number of commodity 
groups or subgroups accredited. 


Wuat ARE THE APPROVED METHODS OF ANALYSIS? 


Customs-accredited laboratories must follow the general or specific 
testing methods set forth in Commodity Group Brochures and the U.S. 
Customs Laboratory Methods Manual in the testing of designated com- 
modities, unless the Executive Director gives written permission to use 
an alternate method. Alternative methods will be considered and ap- 
proved on a case-by-case basis. 

A “Commodity Group Brochure” is a booklet which contains a listing 
of laboratory methods which commercial laboratories are required to 
have the capability to perform to qualify for Customs-accreditation ina 
particular commodity group. The brochures and the U.S. Customs Lab- 
oratory Methods Manual will specify the particular laboratory testing 
methods required for particular commodity groups, unless written per- 
mission from the Executive Director is given to use an alternate me- 
thod. Procedures required by the Executive Director may reference 
applicable general industry testing standards, published by such orga- 
nizations as the American Society for Testing and Materials (ASTM) 
and the American Petroleum Institute (API). Commodity Group Bro- 
chures and a listing of the methods found in the U.S. Customs Laborato- 
ry Methods Manual are available from the U.S. Customs Service, 
Attention: Executive Director, Laboratories & Scientific Services, 
Washington, D.C. 20229 and can also be found on the Customs Internet 
Web Site: http://www.customs.gov. 


How WOULD A COMMERCIAL LABORATORY BECOME A 
CuSTOMS-ACCREDITED LABORATORY? 
WHAT SHOULD AN APPLICATION CONTAIN? 


An application for Customs accreditation must contain the following 
information: 


e The —— legal name and the address of its principal 


place o 
work; 
Detailed statements of ownership and any partnerships, par- 
ent-subsidiary relationships, or affiliations with any other do- 
mestic or foreign organizations, including, but not limited to, 
importers, other commercial laboratories, producers, refin- 
ers, Customs brokers, and carriers; 


business and any other facility out of which it will 
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A statement of financial condition; 

Ifa corporation, a copy of the articles of incorporation and the 
names of all officers and directors; 

The names, titles, and qualifications of each person who will 
be authorized to sign or approve analysis reports on behalf of 
the commercial laboratory; 

A complete description of the applicant’s facilities, instru- 
ments, and equipment; 

An express agreement that if notified by Customs of pending 
accreditation to execute a bond in accordance with part 113, 
Customs Regulations (19 CFR part 113), and submit it to the 
Customs port nearest to the applicant’s main office. (The lim- 
its of liability on the bond will be established by the Customs 
port in consultation with the Executive Director. In order to 
retain Customs accreditation, the laboratory must maintain 
an adequate bond, as determined by the port director); 

A listing of each commodity group for which accreditation is 
being sought and, if methods are being submitted for approval 
which are not specifically provided for in a Commodity Group 
Brochure and the U.S. Customs Laboratory Methods Manual, 
a listing of such methods; 

A listing by commodity group of each method according to its 
Customs Laboratory Method Number for which the laborato- 
ry is seeking accreditation; 

An express agreement to be bound by the obligations con- 
tained in paragraph (c) of this section; and, 

A nonrefundable pre-payment equal to 50 percent of the fixed 
accreditation fee, as published in the Federal Register and 
Customs Bulletin, to cover preliminary processing costs. Fur- 
ther, the applicant agrees to pay Customs within 30 days of no- 
tification of preliminary accreditation the associated charges 
assessed for accreditation, i.e., those charges for actual travel 


and background investigation costs, and the balance of the 
fixed accreditation fee. 


WHERE SHOULD AN APPLICATION BE SENT? 

A commercial laboratory seeking accreditation or an extension of an 
existing accreditation must send a letter of application to the U.S. Cus- 
toms Service, Attention: Executive Director, Laboratories & Scientific 
Services, 1300 Pennsylvania Ave., NW, Washington, D.C. 20229. 


How WILL AN APPLICATION BE REVIEWED? 
PHYSICAL PLANT AND MANAGEMENT SYSTEM 


The facility of the applicant will be inspected to ensure that it is prop- 
erly equipped to perform the necessary tests and that staff personnel 
are capable of performing required tests. Customs evaluation of an ap- 
plicant’s professional abilities will be in accordance with the general 
criteria contained in either the American Society for Testing and Mate- 
rials (ASTM) E548 (Standard Guide for General Criteria Used for Eval- 
uating Laboratory Competence) or the ISO/IEC Guide 25 (General 
Requirements for the Competence of Calibration and Testing Laborato- 
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ries). This review will ascertain the laboratory’s ability to manage and 
control the acquisition of technical data. The review will be performed 


at the time of initial application and upon reaccreditation at three-year 
intervals. 


ABILITY TO PERFORM TESTS ON SPECIFIED COMMODITY GROUPS 


For each commodity group applied for, the applicant will undergo a 
separate review of testing capabilities. The specific accreditation will be 
based on the laboratory’s ability to perform the tests required for that 
commodity group. This will include the qualifications of the technical 
personnel in this field and the instrument availability required by the 
test methods. 

Maintenance of accreditation will be on-going and may require the 
submission of test results on periodic check samples. The criteria for ac- 
ceptance shall be based on the laboratory’s ability to produce a work 


product that assists in the proper classification and entry of imported 
merchandise. 


DETERMINATION OF COMPETENCE 


The Executive Director will determine the applicant’s overall compe- 
tence, independence, and character by conducting on-site inspections, 
which may include demonstrations by the applicant of analysis proce- 
dures and a review of analysis records submitted, and background in- 
vestigations. An “analysis record” is a compilation of all documents 


which have been generated during the course of analysis of a particular 
sample which, under normal circumstances, may include, both in paper 
and electronic-form, such documents as work sheets, notes, associated 
spectra (both spectra of the actual product and any standard spectra 

used for comparison), photographs and microphotographs, and the lab- 

oratory report. The Executive Director may also conduct proficiency 

testing through check samples. 


EVALUATION OF TECHNICAL AND OPERATIONAL REQUIREMENTS 


Customs will determine whether the following technical and opera- 
tional requirements are met: 


e Equipment. The laboratory must be equipped with all of the 
instruments and equipment needed to conduct the tests for 
which it is accredited. The laboratory shall ensure that all in- 
struments and equipment are properly calibrated, checked, 
and maintained. 

Facilities. The laboratory must have, at a minimum, adequate 
space, lighting, and environmental controls to ensure com- 
pliance with the conditions prescribed for appropriate test 
procedures. 

Personnel. The laboratory shall be staffed with persons having 
the necessary education, training, knowledge, and experience 
for their assigned functions (e.g., maintaining equipment, cal- 
ibrating instruments, performing laboratory analyses, evalu- 
ating analytical results, and signing analysis reports on behalf 
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of the laboratory). In general, each technical staff member 
should hold, at a minimum, a bachelor’s degree in science or 
have two years related experience in an analytical laboratory. 


How WILL AN APPLICANT BE 
NOTIFIED CONCERNING ACCREDITATION? 


NOTICE OF APPROVAL OR NONSELECTION 


When Customs evaluation of a laboratory’s credentials is completed, 
the Executive Director will notify the laboratory in writing of its pre- 
liminary accreditation or nonselection. (Final accreditation deter- 
minations will not be made until the applicant has satisfied all bond 
requirements and made payment on all assessed charges and the bal- 
ance of the applicable accreditation fee). All final notices of accredita- 
tion, reaccreditation, or extension of existing Customs accreditation 
will be published in the Federal Register and Customs Bulletin. 


GROUNDS FOR NONSELECTION 


The Executive Director may deny a laboratory’s application for any 
of the following reasons: 


¢ Theapplication contains false or misleading information con- 
cerning a material fact; 
The laboratory, a principal of the laboratory, or a person the 
Executive Director determines is exercising substantial own- 
ership or control over the laboratory operation is indicted for, 


convicted of, or has committed acts which would, under 
United States federal or state law, constitute a felony or misde- 
meanor involving misstatements, fraud, theft-related of- 
fenses or any other violation which would reflect adversely on 
the business integrity of the applicant; 

A determination is made that the laboratory-applicant does 
not possess the technical capability, have adequate facilities or 
management to perform the approved methods of analysis for 
Customs purposes; 

A determination is made that the laboratory has submitted 
false reports or statements concerning the sampling of mer- 
chandise, or that the applicant was subject to sanctions b 
state, local, or professional administrative bodies for suct 
conduct; 

Nonpayment of assessed charges and the balance of the fixed 
accreditation fee; or 

Failure to execute a bond in accordance with part 113 of the 
Customs Regulations (19 CFR Part 113). 


ADVERSE ACCREDITATION DECISIONS 
PRELIMINARY NOTICE 
A laboratory which is not selected for accreditation will be sent a pre- 
liminary notice of nonselection. The preliminary notice of nonselection 
will state the specific grounds for the proposed nonselection decision 
and advise the laboratory that it may file a response addressing the 
grounds for the action proposed with the Executive Director within 30 





3868 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 25, JUNE 21, 2000 


calendar days of the date the preliminary notice of nonselection was re- 
ceived by the laboratory. 


FINAL NOTICE 


If the laboratory does not respond to the preliminary notice, the 
Executive Director will issue a final notice of nonselection within 60 
calendar days of the date the preliminary notice of nonselection was re- 
ceived by the laboratory applicant. The final notice of nonselection will 
state the specific grounds for the nonselection and advise the laboratory 
that it may choose to pursue one of the following two options: 


¢ Submit anew application for accreditation, 180 days after the 
date of the final notice of nonselection; or 

e Administratively appeal the final notice of nonselection tothe 
Assistant Commissioner within 30 calendar days of the date of 
the final notice of nonselection. 


If the laboratory files a timely response, the Executive Director will 
issue a final determination regarding the laboratory’s accreditation 
within 30 calendar days of the date the applicant’s response is received 
by the Executive Director. If this final determination is adverse to the 
laboratory, then the final notice of nonselection will state the specific 
grounds for nonselection and advise the laboratory that it may choose 
to pursue one of the two options provided above. 


APPEAL DECISION 


The Assistant Commissioner will issue a decision on the appeal with- 
in 30 calendar days of the date the appeal is received. If the appeal deci- 
sion is adverse to the laboratory, then the decision notice will advise the 


laboratory that it may choose to pursue one of the following two op- 
tions: 


e Submit anew application for accreditation, 120 days after the 
date of the appeal decision; or 

e File an action with the Court of International Trade, pur- 
suant to chapter 169 of title 28, United States Code, within 60 
days of the date of the appeal decision. 


WuatT ARE THE ACCREDITATION OR 
REACCREDITATION FEE REQUIREMENTS? 


IN GENERAL 

A fixed fee, representing Customs administrative overhead expense, 
will be assessed for each application for accreditation or reaccredita- 
tion. In addition, associated assessments, representing the actual costs 
associated with travel and per diem of Customs employees related to 
verification of application criteria and background investigations will 
be charged. Thecombination of the fixed fee and associated assessments 
represent reimbursement to Customs for costs related to accreditation 
and reaccreditation. The fixed fee will be published in the Customs Bul- 
letin and the Federal Register. Based on a review of the actual costs asso- 
ciated with the program, the fixed fee may be adjusted periodically; any 
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changes shall be published in the Customs Bulletin and the Federal 
Register. 


The initial fixed fee schedules for accrediting or reaccrediting labora- 
tories are: 
General Accreditation Fee $ 750 
Additional Commodities Fee $ 200 
Laboratory Reaccreditation Fee $ 375 
Commodity Reaccreditation Fee $ 150 


The initial variable fee schedules for accrediting or reaccrediting lab- 
oratories are approximately $ 1,000 for travel per visit and $ 1,700 per 
background investigation. 


ACCREDITATION FEES 


A nonrefundable pre-payment equal to 50 percent of the fixed accred- 
itation fee to cover preliminary processing costs must accompany each 
application for accreditation. Before a laboratory will be accredited, it 
must remit to Customs, Account Services Division, within the 30 day 
billing period the associated charges assessed for the accreditation and 
the balance of the fixed accreditation fee. 


REACCREDITATION FEES 


Before a laboratory will be reaccredited, it must submit to Customs, 
Account Services Division, within the 30 day billing period the fixed 
reaccreditation fee. 


DISPUTES 


In the event a laboratory disputes the charges assessed for travel and 
per diem costs associated with scheduled inspection visits, it may file an 
appeal within 30 calendar days of the date of the assessment with the 
Executive Director. The appeal letter must specify which charges are in 
dispute and provide such supporting documentation as may be avail- 
able for each allegation. The Executive Director will make findings of 
fact concerning the merits of an appeal and communicate the agency 


decision to the laboratory in writing within 30 calendar days of the date 
of the appeal. 


CAN EXISTING CUSTOMS-ACCREDITED LABORATORIES 
CONTINUE TO OPERATE? 

Commercial laboratories accredited by the Executive Director prior 
to December 8, 1993, (except for laboratories which have had their ac- 
creditation suspended or revoked) will retain that accreditation under 
the regulations provided they conduct their business in a manner con- 
sistent with the administrative portions of the new regulations in sec- 
tion 151.12. Laboratories which have had their accreditations 
continued under this section will have their status reevaluated on their 
next triennial inspection date which is no earlier than three years after 
the effective date of the new regulation. At the time of reaccreditation, 
these laboratories must meet the requirements of section 151.12 and re- 
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mit to Customs, Account Services Division, within the 30 day billing pe- 
riod the fixed reaccreditation fee. Failure to meet these requirements 
will result in revocation or suspension of the accreditation. 


How WILL CUSTOMS-ACCREDITED LABORATORIES OPERATE? 
SAMPLES For TESTING 


Upon request by the importer of record of merchandise, the port di- 
rector will release a representative sample of the merchandise for test- 
ing by a Customs-accredited laboratory at the expense of the importer. 
Under Customs supervision, the sample will be split into two essential- 
ly equal parts and given to the Customs-accredited laboratory. One por- 
tion of the sample may be used by the Customs-accredited laboratory 
for its testing. The other portion must be retained by the laboratory, un- 
der appropriate storage conditions, for Customs use, as necessary, un- 
less Customs requires other specific procedures. Upon request, the 
sample portion reserved for Customs purposes must be surrendered to 
Customs. 


RETENTION OF NON-PERISHABLE SAMPLES 


Non-perishable samples reserved for Customs and sample remnants 
from any testing must be retained by the accredited laboratory for a pe- 
riod of four months from the date of the laboratory’s final analysis re- 
port, unless other instructions are issued in writing by Customs. At the 
end of this retention time period the accredited laboratory may dispose 


of the retained samples and sample remnants in a manner consistent 
with federal, state, and local statutes. 


RETENTION OF PERISHABLE SAMPLES 


Perishable samples reserved for Customs and sample remnants from 
any testing can be disposed of more expeditiously than provided above, 
if done in accordance with acceptable laboratory procedures, unless 
other instructions are issued in writing by Customs. 


REPORTS 
CONTENTS OF REPORTS 
Testing data must be obtained using methods approved by the Execu- 
tive Director. The testing results from a Customs-accredited laboratory 
that are submitted by an importer of record with respect to merchan- 
dise in an entry, in the absence of testing conducted by Customs laborato- 
ries, will be accepted by Customs provided that the importer of record 
certifies that the sample tested was taken from the merchandise in the 
entry and the report establishes elements relating to the admissibility, 


quantity, composition, or characteristics of the merchandise entered, as 
required by law. 


STATUS OF COMMERCIAL REPORTS WHERE 
Customs ALSO TESTS MERCHANDISE 


Nothing in the regulations precludes Customs from sampling and 
testing merchandise from a shipment which has been sampled and 
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tested by a Customs-accredited laboratory at the request of an importer. 
In cases where a shipment has been analyzed by both Customs and a 
Customs-accredited laboratory, all Customs actions will be based upon 
the analysis provided by the Customs laboratory, unless the Executive 
Director advises otherwise. If Customs tests merchandise, it will release 
the results of its test to the importer of record or its agent upon request 
unless the testing information is proprietary to the holder of a copy- 
right or patent, or developed by Customs for enforcement purposes. 


RECORDKEEPING REQUIREMENTS 

Customs-accredited laboratories must maintain records of the type 
normally kept in the ordinary course of business in accordance with the 
provisions of this chapter and any other applicable provision of law, and 
make them available during normal business hours for Customs inspec- 
tion. In addition, these laboratories must maintain all records neces- 
sary to permit the evaluation and verification of all Customs-related 
work, including, as appropriate, those described below. All records must 
be maintained for five years, unless the laboratory is notified in writing 
by Customs that a longer retention time is necessary for particular re- 
cords. Electronic data storage and transmission may be approved by 
Customs. 


SAMPLE RECORDS 


Records for each sample tested for Customs purposes must be readily 
accessible and contain the following information: 


A unique identifying number; 

The date when the sample was received or taken; 

The identity of the commodity (e.g. crude oil); 

The name of the client; 

The source of the sample (e.g., name of vessel, flight number of 
airline, name of individual taking the sample); and, 

If available, the Customs entry date, entry number, and port of 
entry and the names of the importer, exporter, manufacturer, 
and country-of-origin. 


MAJOR EQUIPMENT RECORDS 

Records for each major piece of equipment or instrument (including 
analytical balances) used in Customs-related work must identify the 
name and type of instrument, the manufacturer’s name, the instru- 
ment’s model and any serial numbers, and the occurrence of all servic- 
ing performed on the equipment or instrument, to include 
recalibration and any repair work, identifying who performed the ser- 
vice and when. 


RECORDS OF ANALYTICAL PROCEDURES 
The Customs-accredited laboratory must maintain complete and up- 
to-date copies of all approved analytical procedures, calibration meth- 
ods, etc., and must document the procedures each staff member is 
authorized to perform. These procedures must be readily available to 
appropriate staff. 
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LABORATORY ANALYSIS RECORDS 
The Customs-accredited laboratory must identify each analysis by 
sample record number (see 19 CFR §151.12(j)(3)(i)) and must maintain 
all information or data (such as sample weights, temperatures, refer- 
ences to filed spectra, etc.) associated with each Customs-related labo- 
ratory analysis. Each analysis record must be dated and initialed or 
signed by the staff member(s) who did the work. 


LABORATORY ANALYSIS REPORTS 
Each laboratory analysis report submitted to Customs must include: 


e Thename and address of the Customs-accredited laboratory; 
e A description and identification of the sample, including its 
unique identifying number; 
The designations of each analysis procedure used; 
The analysis report itself (i.e., the pertinent characteristics of 
the sample); 
The date of the report; and, 
The typed name and signature of the person accepting techni- 
cal responsibility for the analysis report (i.e., an approved sig- 
natory). 


REPRESENTATION OF CUSTOMS-ACCREDITED STATUS 
Commercial laboratories accredited by Customs must limit state- 


ments or wording regarding their accreditation to an accurate descrip- 
tion of the tests for the commodity group(s) fur which accreditation has 


been obtained. Use of terms other than those appearing in the notice of 
approval (see §151.12(g)) is prohibited. 


SUBCONTRACTING PROHIBITED 
Customs-accredited laboratories shall not subcontract Customs-re- 
lated analysis work to non Customs-accredited laboratories or non Cus- 
toms-approved gaugers, but may subcontract to other facilities that are 
Customs-accredited or approved and in good standing. 


APPROVAL OF COMMERCIAL GAUGERS 
WuaT Is A “CUSTOMS-APPROVED GAUGER”? 

“Commercial gaugers” are individuals and commercial organiza- 
tions that measure, gauge, or sample merchandise (usually merchan- 
dise in bulk form) and who deal mainly with animal and vegetable oils, 
petroleum, petroleum products, and bulk chemicals. A “Customs-ap- 
proved gauger” is acommercial concern, within the United States, that 
has demonstrated, to the satisfaction of the Executive Director, Labora- 
tories & Scientific Services, U.S. Customs Service, (“the Executive Di- 
rector”) the capability to perform certain gauging and measurement 
procedures for certain commodities. Customs approval extends only to 
the performance of such functions as are vested in, or delegated to, Cus- 
toms. 

Also, Customs wishes to note that gaugers may be approved in Puerto 
Rico, as the United States is defined to include Puerto Rico, see, 19 CFR 
101.1, “Customs territory of the United States.” 
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WHat ARE THE OBLIGATIONS OF A CUSTOMS-APPROVED GAUGER? 


A commercial gauger approved by Customs agrees to the following 
conditions and requirements: 


¢ Tocomply with the requirements of part 151, and to conduct 
professional services in conformance with approved stan- 
dards and procedures, including procedures which may be re- 
quired by the Commissioner of Customs or the Executive 
Director; 
To have no interest in or other connection with any business 
or other activity which might affect the unbiased performance 
of duties as a Customs-approved gauger. It is understood that 
this does not prohibit acceptance of the usual fees for profes- 
sional services; 
To maintain the ability, i.e., the instrumentation, equipment, 

ualified staff, facilities, etc., to perform the services for which 

the gauger is approved, and allow the Executive Director to 
evaluate that ability on a periodic basis by such means as on- 
site inspections, demonstrations of gauging procedures, and 
reviews of submitted records; 
To retain those gauger records beyond the five-year record- 
retention period specified by Customs as necessary to address 
matters concerned in pending litigation, and, if gauger opera- 
tions or approval cease, to contact Customs immediately re- 
garding the disposition of records retained; 
To promptly investigate any circumstance which might affect 
the accuracy of work performed as an approved gauger, to cor- 
rect the situation immediately, and to notify both the port di- 
rector and the Executive Director of such matters, their 
consequences, and any corrective action taken or that needs to 
be taken; and 
To immediately notify both the port director and the Execu- 
tive Director of any attempt to impede, influence, or coerce 
gauger personnel in the performance of their duties, or of any 
decision to terminate gauger operations or approval status. 
Further, within 5 days of any changes involving legal name, 
address, ownership, parent-subsidiary relationships, bond, 
other offices or sites, or approved signatories to notify the 
Executive Director by certified mail. 


Wuat ARE THE APPROVED MEASUREMENT PROCEDURES? 


Customs-approved gaugers must comply with appropriate proce- 
dures published by such professional organizations as the American So- 
ciety for Testing and Materials (ASTM) and the American Petroleum 
Institute (API), unless the Executive Director gives written permission 
to use an alternate method. Alternative methods will be considered and 
approved on a case-by-case basis. 
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How WOULD A COMMERCIAL GAUGER BECOME A 
CuUSTOMS-APPROVED GAUGER? 


WHAT SHOULD AN APPLICATION CONTAIN? 


An application for Customs approval must contain the following in- 
formation: 


The applicant’s legal name and the addresses of its principal 
_ of business and any other facility out of which it will 
work; 

Detailed statements of ownership and any partnerships, par- 
ent-subsidiary relationships, or affiliations with any other do- 
mestic or foreign organizations, including, but not limited to, 
importers; producers; refiners; Guabeman Geiies: or carriers; 
A statement of financial condition; 

Ifa corporation, a copy of the articles of incorporation and the 
names of all officers and directors; 

The names, titles, and qualifications of each person who will 
be authorized to sign or approve gauging reports on behalf of 
the commercial gauger; 

A complete description of the applicant’s facilities, instru- 
ments, and equipment; 

An express agreement that if notified by Customs of pending 
approval to execute a bond in accordance with part 113, Cus- 
toms Regulations (19 CFR part 113), and submit it to the Cus- 
toms port nearest to the applicant’s main office. (The limits of 
liability on the bond will be established by the Customs port in 
consultation with the Executive Director. In order to retain 
Customs approval, the gauger must maintain an adequate 
bond, as determined by the port director); 

An express agreement to be bound by the obligations con- 
tained in paragraph (b) of this section; and, 

A nonrefundable pre-payment equal to 50 percent of the fixed 
approval fee, as published in the Federal Register and Cus- 
toms Bulletin, to cover preliminary processing costs. Further, 
the applicant agrees to pay Customs within 30 days of notifica- 
tion of preliminary approval the associated charges assessed 
for approval, i.e., those charges for actual travel and back- 
ground investigation costs, and the balance of the fixed ap- 
proval fee. 


WHERE SHOULD AN APPLICATION BE SENT? 


Acommercial gauger seeking approval or an extension of an existing 
approval must send a letter of application to the U.S. Customs Service, 
Attention: Executive Director, Laboratories & Scientific Services, 1300 
Pennsylvania Ave., NW, Washington, D.C. 20229. 


How WILL AN APPLICATION BE REVIEWED? 
DETERMINATION OF COMPETENCE 


The Executive Director will determine the applicant’s overall compe- 
tence, independence, and character by conducting on-site inspections, 
which may include demonstrations by the applicant of gauging proce- 
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dures and a review of records submitted, and background investiga- 
tions. The Executive Director may also conduct proficiency testing 
through check samples. 


EVALUATION OF TECHNICAL AND OPERATIONAL REQUIREMENTS 


Customs will determine whether the following technical and opera- 
tional requirements are met: 


¢ Equipment. The facility shall be equipped with all of the in- 
struments and equipment needed to conduct approved servi- 
ces. The gauger shall ensure that all instruments and 
equipment are properly calibrated, checked, and maintained. 
Facilities. The facility shall have, at a minimum, adequate 
space, lighting, and environmental controls to ensure com- 
pliance with the conditions prescribed for appropriate mea- 
surements. 
Personnel. The facility shall be staffed with persons having the 
necessary education, training, knowledge, and experience for 
their assigned functions (e.g., maintaining equipment, cali- 
brating instruments, performing gauging services, evaluating 
gauging results, and signing gauging reports on behalf of the 
commercial gauger). In general, each technical staff member 


should have, at a minimum, six months training and experi- 
ence in gauging. 


How WILL AN APPLICANT BE NOTIFIED CONCERNING APPROVAL? 


NOTICE OF APPROVAL OR NONSELECTION 


When Customs evaluation of a gauger’s credentials is completed, the 
Executive Director will notify the gauger in writing of its preliminary 
approval or nonselection. (Final approval determinations will not be 
made until the applicant has satisfied all bond requirements and made 
payment on all assessed charges and the balance of the applicable ap- 
proval fee). All final notices of approval, reapproval, or extension of ex- 


isting Customs approval will be published in the Federal Register and 
Customs Bulletin. 


GROUNDS FOR NONSELECTION 


The Executive Director may deny a gauger’s application for any of 
the following reasons: 


¢  Theapplication contains false or misleading information con- 
cerning a material fact; 
The gauger, a principal of the gauging facility, or a person the 
Executive Director setesedninn is exercising substantial own- 
ership or control over the gauger operation is indicted for, con- 
victed of, or has committed acts which would, under United 
States federal or state law, constitute a felony or misdemeanor 
involving misstatements, fraud, theft-related offenses or 


which would reflect adversely on the business integrity of the 
applicant; 
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A determination is made that the gauger-applicant does not 
possess the capability, have adequate facilities, or manage- 
ment to perform the approved methods of measurement for 
Customs purposes; 

A determination is made that the gauger has submitted false 
reports or statements concerning the measurement of mer- 
chandise, or that the applicant was subject to sanctions by 
state, local, or professional administrative bodies for such 
conduct; 

Nonpayment of assessed charges and the balance of the fixed 
approval fee; or 


Failure to execute a bond in accordance with part 113 of the 
regulations. 


ADVERSE APPROVAL DECISIONS 


PRELIMINARY NOTICE 


A gauger which is not selected for approval will be sent a preliminary 
notice of on selection. The preliminary notice of nonselection will state 
the specific grounds for the proposed nonselection decision and advise 
the gauger that it may file aresponse addressing the grounds for the ac- 
tion proposed with the Executive Director within 30 calendar days of 


the date the preliminary notice of nonselection was received by the 
gauger. 


FINAL NOTICE 


If the gauger does not respond to the preliminary notice, the Execu- 
tive Director will issue a final notice of nonselection within 60 calendar 
days of the date the preliminary notice of nonselection was received by 
the gauger applicant. The final notice of nonselection will state the spe- 
cific grounds for the nonselection and advise the gauger that it may 
choose to pursue one of the following two options: 


Submit a new application for approval, 180 days after the date 

of the final notice of nonselection; or 

Administratively appeal the final notice of nonselection tothe 
Assistant Commissioner within 30 calendar days of the date of 
the final notice of nonselection. 


If the gauger files atimely response, the Executive Director will issue 
a final determination regarding the gauger’s approval within 30 calen- 
dar days of the date the applicant’s response is received by the Executive 
Director. If this final determination is adverse to the gauger, then the 
final notice of nonselection will state the specific grounds for nonselec- 


tion and advise the gauger that it may choose to pursue one of the two 
options provided above. 


APPEAL DECISION 


The Assistant Commissioner will issue a decision on the appeal with- 
in 30 calendar days of the date the appeal is received. If the appeal deci- 
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sion is adverse to the gauger, then the decision notice will advise the 
gauger that it may choose to pursue one of the following two options: 
¢ Submitanew application for approval, 120 days after the date 
of the appeal decision; or 
File an action with the Court of International Trade, pur- 


suant to chapter 169 of title 28, United States Code, within 60 
days of the date of the appeal decision. 


WHAT ARE THE APPROVAL OR REAPPROVAL FEE REQUIREMENTS? 
IN GENERAL 
A fixed fee, representing Customs administrative overhead expense, 
will be assessed for each application for approval or reapproval. In addi- 
tion, associated assessments, representing the actual costs associated 
with travel and per diem of Customs employees related to verification of 
application criteria and background investigations will be charged. The 
combination of the fixed fee and associated assessments represent reim- 
bursement to Customs for costs related to approval and reapproval. 
The fixed fee will be published in the Customs Bulletin and the Federal 
Register. Based on a review of the actual costs associated with the pro- 
gram, the fixed fee may be adjusted periodically; any changes will be 
published in the Customs Bulletin and the Federal Register. 
The initial fixed fee schedules for approving or reapproving gaugers 
are: 
General Approval Fee $ 400 
Reapproval Fee $ 200 


The initial variable fee schedules for approving or reapproving gaug- 


ers are approximately $ 1,000 for travel per visit and $ 1,700 per back- 
ground investigation. 


APPROVAL FEES 


A nonrefundable pre-payment equal to 50 percent of the fixed ap- 
proval fee to cover preliminary processing costs must accompany each 
application for approval. Before a gauger will be approved, it must sub- 
mit to Customs, Account Services Division, within the 30 day billing pe- 


riod the associated charges assessed for the approval and the balance of 
the fixed approval fee. 


REAPPROVAL FEES 
Before a gauger will be reapproved, it must submit to Customs, Ac- 


count Services Division, within the 30 day billing period the fixed reap- 
proval fee. 


DISPUTES 
In the event a gauger disputes the charges assessed for travel and per 
diem costs associated with scheduled inspection visits, it may file an ap- 
peal within 30 calendar days of the date of the assessment with the 
Executive Director. The appeal letter must specify which charges are in 
dispute and provide such supporting documentation as may be avail- 
able for each allegation. The Executive Director must make findings of 
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fact concerning the merits of an appeal and communicate the agency 
decision to the gauger in writing within 30 calendar days of the date of 
the appeal. 


CAN EXISTING CUSTOMS-APPROVED GAUGERS 
CONTINUE TO OPERATE? 

Commercial gaugers approved by the Executive Director prior to De- 
cember 8, 1993, will retain approval under the new regulations pro- 
vided that they have not had their approval suspended or revoked and 
they conduct their business in a manner consistent with the adminis- 
trative portions of this section. Gaugers which have had their approvals 
continued under this section will have their status reevaluated on their 
next triennial inspection date which is no earlier than three years after 
the effective date of the new regulations. At the time of reapproval, 
these gaugers must meet the requirements of section 151.13 and remit 
to Customs, Account Services Division, within the 30 day billing period 
the fixed reapproval fee. Failure to meet these requirements will result 
in revocation or suspension of the approval. 


How WILL CusTOMS-APPROVED GAUGERS OPERATE? 
REPORTS 
CONTENTS OF REPORTS 
The measurement results from a Customs-approved gauger that are 
submitted by an importer of record with respect to merchandise in an 
entry, in the absence of measurements conducted by Customs, will be 


accepted by Customs, provided that the importer of record certifies that 
the measurement was of the merchandise in the entry. All reports must 
measure net landed quantity, except in the case of crude petroleum of 
Heading 2709, Harmonized Tariff Schedule of the United States 
(HTSUS), which may be measured by gross quantity. Reports must be 


given in the appropriate HTSUS units of quantity, e.g., liters, barrels, or 
kilograms. 


Subheadings 2707.10 - Liter 
2707.30 and 2902.20 
— 2902.44 
Heading 2709 Crude Petroleum pert =| 


Heading 2710 (various | Fuel oils, motor oils, kero- 


sene, naphtha, lubricating 


subheadings) ii 
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STATUS OF COMMERCIAL REPORTS 
WHERE Customs ALSO GAUGES MERCHANDISE 

Nothing in the regulations precludes Customs from gauging a ship- 
ment which has been gauged by a Customs-approved gauger at the re- 
quest of an importer. In cases where a shipment has been gauged by 
both Customs and a Customs-approved gauger, all Customs actions will 
be based upon the gauging reports issued by Customs, unless the Execu- 
tive Director advises other actions. If Customs gauges merchandise, it 
will release the report of its measurements to the importer of record or 
its agent upon request unless the gauging information is proprietary to 
the holder of a copyright or patent, or developed by Customs for en- 
forcement purposes. 


RECORDKEEPING REQUIREMENTS 

Customs-approved gaugers must maintain records of the type nor- 
mally kept in the ordinary course of business in accordance with the 
provisions of the Customs Regulations and any other applicable provi- 
sions of law, and make them available during normal business hours for 
Customs inspection. In addition, these gaugers must maintain all re- 
cords necessary to permit the evaluation and verification of all Cus- 
toms-related work, including, as appropriate, those described below. All 
records must be maintained for five years, unless the gauger is notified 
in writing by Customs that a longer retention time is necessary for par- 
ticular records. Electronic data storage and transmission may be ap- 
proved by Customs. 


TRANSACTION RECORDS 


Records for each Customs-related transaction must be readily acces- 
sible and have the following: 


A unique identifying number; 

The date and location where the transaction occurred; 

The identity of the product (e.g. crude oil); 

The name of the client; 

The source of the product (e.g., name of vessel, flight number 
of airline); and, 

If available, the Customs entry date, entry number, and port of 
entry and the names of the importer, exporter, manufacturer, 
and country-of-origin. 


MAJOR EQUIPMENT RECORDS 
Records for each major piece of equipment used in Customs-related 
work must identify the name and type of instrument, the manufactur- 
er’s name, the instrument’s model and any serial numbers, and the oc- 
currence of all servicing performed on the equipment or instrument, to 
include recalibration and any repair work, identifying who performed 
the service and when. 


RECORDS OF GAUGING PROCEDURES 


The Customs-approved gauger must maintain complete and up-to- 
date copies of all approved gauging procedures, calibration methods, 
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etc., and must document the procedures that each staff member is au- 
thorized to perform. These procedures must be readily available to ap- 
propriate staff. 


GAUGING RECORDS 
The Customs-approved gauger must identify each transaction by 
transaction record number (see 19 CFR 151.13(h)(2)(i)) and must 
maintain all information or data (such as temperatures, etc.) associated 
with each Customs-related gauging transaction. Each gauging record 
(i.e., the complete file of all data for each separate transaction) must be 
dated and initialed or signed by the staff member(s) who did the work. 


GAUGING REPORTS 
Each gauging report submitted to Customs must include: 


¢ The name and address of the Customs-approved gauger; 
¢ Adescription and identification of the transaction, including 
its unique identifying number; 
The designations of each gauging procedure used; 
— gauging report itself (i.e., the quantity of the merchan- 
ise); 
The date of the report; and, 
The typed name and signature of the person accepting techni- 


cal responsibility for the gauging report (i.e., an approved sig- 
natory). 


REPRESENTATION OF CUSTOMS-APPROVED STATUS 


Commercial gaugers approved by Customs must limit statements or 
wording regarding their approval to an accurate description of the com- 
modities for which approval has been obtained. Use of terms other than 
those appearing in the notice of approval (see 151.13(g)) is prohibited. 


SUBCONTRACTING PROHIBITED 


Customs-approved gaugers must not subcontract Customs-related 
work to non Customs-approved gaugers or non Customs-accredited 
laboratories, but may subcontract to other facilities that are Customs 
approved or accredited and in good standing. 


How CAN A LABORATORY OR GAUGER HAVE ITS ACCREDITATION OR 
APPROVAL SUSPENDED OR REVOKED OR BE REQUIRED TO Pay A 
MONETARY PENALTY? 


GENERAL 


The Executive Director may immediately suspend or revoke the ac- 
creditation or approval of a laboratory or gauger (referred to as “facili- 
ty” below) only in cases where the facility’s actions are intentional 
violations of any Customs law or when required by public health or safe- 
ty. In other situations where the Executive Director has cause, the 
Executive Director will propose the suspension or revocation of a facili- 
ty’s accreditation or approval or propose a monetary penalty and pro- 


vide the facility with the opportunity to respond to the notice of 
proposed action. 
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SPECIFIC GROUNDS FOR SUSPENSION, REVOCATION, OR 
ASSESSMENT OF A MONETARY PENALTY 


A facility’s accreditation or approval may be suspended or revoked, or 
a monetary penalty may be assessed because: 


¢ The selection was obtained through fraud or the misstate- 
ment of a material fact by the laboratory or gauger; 
The facility, a principal of the facility, or a person the port di- 
rector determines is exercising substantial ownership or con- 
trol over the facility operation is indicted for, convicted of, or 
has committed acts which would, under United States federal 
or state law, constitute a felony or misdemeanor involving 
misstatements, fraud, or a theft-related offense; or would re- 
flect adversely on the business integrity of the applicant. In 
the absence of an indictment, conviction, or other legal pro- 
cess, a port director must have probable cause to believe the 

roscribed acts occurred; 
taff facility personnel refuse or otherwise fail to follow any 

proper order of a Customs officer or any Customs order, rule, 
or regulation; 
The facility fails to operate in accordance with the obligations 
of §151.12(c) or §151.13(g), respectively; 
A determination is made that the facility is no longer techni- 
cally or operationally proficient at performing the approved 
methods of analysis or measurement for Customs purposes; 
The facility fails to remit to Customs, the Accounts Services 
Division, within the 30 day billing period the associated 
charges assessed for the accreditation or approval and the bal- 
ance of the fixed accreditation or approval fee; 
The facility fails to maintain its bond; or 
The facility fails to remit to Customs, the Accounts Services 
Division, within the 30 day billing period the fixed reaccredit- 
ation or reapproval fee; or 
The facility fails to remit any monetary penalties assessed un- 
der §151.12 (k) or §151.13(i), respectively. 


ASSESSMENT OF MONETARY PENALTIES 
The assessment of a monetary penalty under sections 151.12 or 
151.13, may be in lieu of, or in addition to, a suspension or revocation of 
accreditation or approval. The monetary penalty may not exceed 
$100,000 per violation and shall be assessed and mitigated pursuant to 


published guidelines. Any monetary penalty under this section can be 
in addition to the recovery of: 


e Any loss of revenue, in cases where the laboratory or gauger 
intentionally falsified the analysis or gauging report in collu- 
sion with the importer; or, 
= damages assessed under the facility's Customs 

ond. 


NOTICE 


When a decision to suspend, or revoke accreditation or approval, and/ 
or to assess amonetary penalty is made, the Executive Director will im- 
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mediately notify the facility in writing of the decision, indicating 
whether the action is effective immediately or is proposed. 


IMMEDIATE SUSPENSION OR REVOCATION 


Where the suspension or revocation of accreditation or approval is 
immediate, the Executive Director will issue a final notice of adverse de- 
termination. The final notice of adverse determination will state the 
specific grounds for the immediate suspension or revocation, direct the 
facility to cease performing any Customs-accredited or approved func- 
tions, and advise the facility that it may choose to pursue one of the fol- 
lowing two options: 


¢ Submit a new application for accreditation or approval, 180 
days after the date of the final notice of adverse determination; 
or 
Administratively appeal the final notice of adverse determina- 
tion to the Assistant Commissioner within 30 calendar days of 
the date of the final notice of adverse determination. 


PROPOSED SUSPENSION, REVOCATION, OR ASSESSMENT OF 
MONETARY PENALTY 


PRELIMINARY NOTICE 


Where the suspension or revocation of accreditation or approval, 
and/or the assessment of a monetary penalty is proposed, the Executive 
Director will issue a preliminary notice of action. The preliminary no- 
tice of proposed action will state the specific grounds for the proposed 
action and advise the facility that it may continue to perform those 
functions requiring Customs-accreditation until the Executive Direc- 
tor’s final notice is issued, and advise the laboratory that it may file a 
response addressing the grounds for the action proposed with the 
Executive Director within 30 calendar days of the date the preliminary 
notice of proposed action was received by the facility. The facility may 
respond by accepting responsibility, explaining extenuating circum- 
stances, and/or providing rebuttal evidence. The facility also may ask 
for a meeting with the Executive Director or his designee to discuss the 
proposed action. 


FINAL NOTICE 


If the facility does not respond to the preliminary notice of proposed 
action, the Executive Director will issue a final notice of adverse deter- 
mination within 60 calendar days of the date the preliminary notice of 
proposed action was received by the facility. The final notice of adverse 
determination will state the specific grounds for the adverse determina- 
tion, direct the facility to cease performing any Customs-accredited or 
approved functions, and advise the facility that it may choose to pursue 
one of the following two options: 


¢ Submit a new application for accreditation or approval, 180 
days after the date of the final notice of adverse determination; 
or 
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Administratively appeal the final notice of adverse determina- 
tion to the Assistant Commissioner within 30 calendar days of 
the date of the final notice of adverse determination. 


If the facility files a timely response, the Executive Director will issue 
a final determination regarding the status of the facility’s accreditation 
within 30 calendar days of the date the facility’s response is received by 
the Executive Director. If this final determination is adverse to the facil- 
ity, then the final notice of adverse determination will state the specific 
grounds for the adverse action, advise the facility to cease performing 
any functions requiring Customs accreditation or approval, and advise 
the facility that it may choose to pursue one of the two options provided 
above. 


ADMINISTRATIVE APPEAL DECISION 


The Assistant Commissioner will issue a decision on the appeal with- 
in 30 calendar days of the date the appeal is received. If the appeal deci- 
sion is adverse to the facility, then the decision notice will advise the 
facility that it may choose to pursue one of the following two options: 


¢ Submit a new application for accreditation or approval, 120 
days after the date of the appeal decision; or 

¢ File an action with the Court of International Trade, pur- 
suant to chapter 169 of title 28, United States Code, within 60 
days of the date of the appeal decision. 


PUBLICATION 


Any final notices of adverse determination issued by the Executive 
Director resulting in a laboratory being directed to cease performing 
Customs-accredited functions will be published in the Federal Register 
and Customs Bulletin and the notice published will include the effective 
date, duration, and scope of the determination. 
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NOTICE 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: May 1997 
Revised: May 2000 


NOTE: This publication has been revised to correct the 
misplacement of certain illustrations in some electronic 
versions of the earlier edition and to update the 
Additional Information section 


PRINTING NOTE 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs World Wide Web site 
(http://www.customs.gov) and is being distributed in a variety of for- 
mats. It was originally set up in Microsoft Word97®. Pagination and 
margins in downloaded versions may vary depending upon which word 
processor or printer you use. If you wish to maintain the original set- 
tings, you may wish to download the .pdf version, which can then be 
printed using the freely available Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The National Commodity Specialist Division of the Office of Regulations and 
Rulings has prepared this publication on Distinguishing Bolts from Screws, 
as part of a series of informed compliance publications regarding the classifica- 
tion of imported merchandise. It is hoped that this material, together with semi- 
nars and increased access to Customs rulings, will help the trade community in 
improving voluntary compliance with the Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain a ruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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I. INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also to 
determine whether the goods are subject to quotas, restraints, anti- 
dumping or countervailing duties, embargoes or other restrictions. The 
act of classifying goods is complex and requires an importer to be famil- 
iar with the Harmonized Tariff Schedule of the United States (HTSUS), 
its 99 chapters, rules of interpretation, and notes. A detailed discussion 
of the HTSUS may be found in a companion publication entitled, What 
Every Member of the Trade Community Should Know about Tariff Clas- 
sification. Customs valuation requirements are separately discussed in 
a companion publication entitled, What Every Member of the Trade 
Community Should Know About Customs Value. Both of these publica- 
tions are available from the Customs World Wide Web pages on the In- 
ternet (see the Additional Information section for information on 
accessing these sources and obtaining additional Customs Service pub- 
lications). 

STEEL SCREWS AND BOLTS are classified in Chapter 73, HTSUS 
under heading 7318. The tariff has separate provisions for the different 
types of screws and bolts, and separate provisions for threaded and un- 
threaded fasteners. The tariff pages covering the various types of steel 
screws and bolts which were in effect at the time of publication are re- 
produced here as Appendix 1. Revisions to the HTSUS are issued twice 
a year. Importers should check the latest version of the HTSUS at 
Wwww.usitc.gov 

The Customs Service uses fastener industry standards to distinguish 
bolts from screws. When a fastener is described in a fastener industry 
dimensional standard as either a screw or a bolt, we follow that stan- 
dard. When we have no dimensional standard, we go to “Specification 
for Identification of Bolts and Screws,” ANSI-ASME B18.2.1 1981 (the 
“specification”). The standard is full of industry jargon, so to make it 
easier to use, we have combined it here with illustrations and glossary 
terms from Fastener Standards 6th Edition, Industrial Fastener Insti- 
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tute, Cleveland, Ohio 44114, 1988. (This informed compliance publica- 
tion is not meant to substitute for the book. Rather, it is intended to 
acquaint you with some of the book’s contents.) 

Here are a couple of helpful hints for applying the Specification. The 
Specification includes both primary and supplementary criteria. The 
primary criteria are easy enough to understand, but in applying the 
supplementary criteria a few things should be kept in mind. 

FIRST, the supplementary criteria help you distinguish coarser (or 
loose tolerance) bolts from finer (or close tolerance) screws. When the 
supplementary criteria are applied, the coarser product usually turns 
out to be a bolt, the finer product usually turns out to be a screw. 
(“coarse” and “fine” are looked at from nine different aspects of the 
screw.) In some industries, e.g., automotive, aircraft, and aerospace, the 
tolerances are almost always close, so it’s not often necessary to spend a 
lot of time on supplementary criteria when the fastener is from one of 
these industries; that is, if it doesn’t meet the primary criteria (and of 
course, if it doesn’t conform to a fastener industry standard for a bolt), 
then it probably is a screw. 

SECOND, when applying the supplementary criteria try to avoid 
applying the criteria to a sample fastener. It is more effective to compare 
drawings to drawings. That is, if you can get a hold of the specification 
drawing to which the fastener was made, take that drawing and 
compare it to the drawing of an industry standard fastener. Compare 
the specification to an industry standard in order to see if a given toler- 
ance is fine like a screw, or coarse like a bolt. 

FINALLY, keep in mind that all of these rules are subordinate to 
Customs rulings and court decisions, especially Heads and Threads us. 
U.S., 56 CCPA 95, 417 F2d 637, C.A.D. 960, decided by the United States 
Court of Customs and Patent Appeals, May 15, 1969. 


Il. SPECIFICATIONS 
The following is reproduced from Specification for Identification of 
Bolts and Screws, ANSI-ASME B18.2.1 1981, with illustrations from 


Fastener Standards, 6th Edition, Industrial Fasteners Institute, Cleve- 
land, Ohio. 


1. SCOPE 


This specification establishes a recommended procedure for deter- 


mining the identity of an externally threaded fastener as a bolt or asa 
screw. 


2. DEFINITIONS 
2.1 BOLT 
A bolt is an externally threaded fastener designed for insertion 
through the holes in assembled parts, and is normally intended to be 
tightened or released by torquing a nut. 
2.2 SCREW 


A screw is an externally threaded fastener capable of being inserted 
into holes in assembled parts, of mating with a preformed internal 
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thread or forming its own thread, and of being tightened or released by 
torquing the head. 


3. EXPLANATORY DATA 


A bolt is designed for assembly with a nut. A screw has features in its 
design which make it capable of being used in a tapped or other pre- 
formed hole in the work. Because of basic design, it is possible to use cer- 
tain types of screws in combination with a nut. Any externally threaded 
fastener which has a majority of the design characteristics which assist 
its proper use in a tapped or other preformed hole is a screw, regardless 
of how it is used in its service application. 


4. PROCEDURE 


To identify an externally threaded fastener as a bolt or as a screw, two 
sets of criteria—Primary and Supplementary—shall be applied. The 
Primary Criteria (5.1 thru 5.4) shall be applied first. Any fastener 
which satisfies one of the Primary Criteria shall be identified according- 
ly, and no further examination need be made. The Supplementary Cri- 
teria (6.1 through 6.9, and not listed in order of importance or priority 
of application) shall be applied to a fastener which does not satisfy com- 
pletely any one of the Primary Criteria. The Supplementary Criteria 
detail the principal features in the design of an externally threaded fas- 
tener which contribute to its proper use as a screw. A fastener having a 
majority of these characteristics shall be identified as a screw. 


5. PRIMARY CRITERIA 
5.1 An externally threaded fastener, which because of head design or 
other feature, is prevented from being turned during assembly, and 
which can be tightened or released only by torquing a nut, is a bolt. (Ex- 
ample: round head bolts, track bolts, plow bolts). 


Examples: 


eo 
Gieat 


Oval Neck Track Bolt 


Plow Bolt 
Round Head Bolt 
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5.2 An externally threaded fastener, which has a thread form which 
prohibits assembly with a nut having a straight thread of multiple pitch 
length, is a screw. (Example: wood screws, tapping screws). 


Examples: 
— CANDIES se 
Wy) rh e 
we 
etaininiktethtay. 
Rea nea 


SV WV po 
i] Yr. 
AUNTS AUNT 
eh RAN NI 
Ne =| i 


Right: Tapping Screw Ghari/Point 
configurations SVg CAG 


5.3 An externally threaded fastener, which must be assembled with a 


nut to perform its intended service, is a bolt. (Example: heavy hex struc- 


tural bolt). 
Example 


Heavy Hex Structural Bolt 


5.4 An externally threaded fastener, which must be torqued by its 
head into a tapped or other preformed hole to perform its intended ser- 


vice is a screw. (Example square head set screw). 


Os 


Square Head Set Screw 


Example: 
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6. SUPPLEMENTARY CRITERIA 
6.1 UNDERHEAD FILLET. 


Ascrew should have acontrolled fillet at the junction of the head with 
the body. Because of the severe combined torsion and tension stresses at 
this junction when torquing the head, the minimum limits of the fillet 
radius should be specified. Because the screw must be capable of being 
turned through a minimum clearance hole and into an immovable 
tapped hole the maximum limits of the fillet radius should be specified 
to assure solid seating of the head, and to prevent interference at the top 
of the hole with the junction of head to body. 


Example: 


Underhead Fillet. An underhead fillet is the concave junction at the 
head and the shank intersection of a headed fastener. 


Underhead Fillet " 


6.2 BEARING SURFACE. 


The underhead bearing surface of a screw should be smooth and flat 
to minimize frictional resistance during tightening, to prevent scoring 
of the surface against which the head is turned, and to produce uniform 
clamping loads. 


Example: 


Bearing Surface. The bearing surface is the supporting or locating 
surface of a fasteners with respect to the part which it fastens (mates). 
The loading of a fastener is usually through the bearing surface. 


Bearing na 


6.3 HEAD ANGULARITY 


The angularity (squareness) of the underhead bearing surface with 
the shank ofa screw should be controlled to minimize eccentric loading 
in the screw or assembled parts, and to assure complete seating and uni- 
form underhead bearing pressure. 
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Example: 


Angularity. Angularity is the angle between the axes of two surfaces 
of a fastener. 


me Angularity ———-. 


The body of a screw should be closely controlled in accuracy of size 
and roundness. To fit effectively through a minimum clearance hole, 


the body diameter must have close tolerances, preferably unilateral on 
the minus side. 


Example: 
Body. The body of a threaded fastener is the unthreaded portion. 


6.5 SHANK STRAIGHTNESS. 

The shank of a screw should be particularly straight to permit ready 
engagement with the internal thread, to prevent eccentric loading in 
the fastener or in the assembled parts, and to minimize interference 
with the walls of a minimum clearance hole. 


Example: 


Bow or Camber. Bow or camber is the amount that a side of a surface 
of a fastener deviates from being straight. 


(ie ee mn 


= 
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6.6 THREAD CONCENTRICITY 


The threads of a screw should be concentric with the body axis within 
close limits to permit assembly into a tapped hole (which usually has a 
length of thread engagement longer than a nut) without binding of the 
body against the walls of a minimum clearance hole. 


Example: 


Concentric 


6.7 THREAD LENGTH. 


The length of thread on a screw must be sufficient to develop the full 
strength of the fastener in tapped holes in various materials. 


Definition: 

“Length of complete thread” is defined in Fastener Standards 6th 
Edition as: the axial length of a thread section having full form at both 
crest and root but also including a maximum of two pitches at the start 
of the thread which may have a chamfer or incomplete crests. 


6.8 POINT. 


Ascrew should have a chamfered, or other specially prepared point at 
its end to facilitate entry into the hole and easy start with the internal 
thread, which may be distant from the top of the hole. The point also 
protects the first thread, which, if damaged, may gall or scar the inter- 
nal thread throughout its entire length. 


Example: 


Point. The point of a fastener is the configuration of the end of the 
shank of a headed fastener or of each end of a headless fastener. 
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6.9 LENGTH. 
The length of a screw should be closely toleranced with variance pre- 


ferably unilateral on the minus side to prevent bottoming of the fasten- 
er in a tapped hole. 


Example: 


Length. The length ofa headed fastener is the distance from the inter- 
section of the largest diameter of the head with the bearing surface to 
the extreme point, measured in a line parallel to the axis of the fastener. 
Exceptions: The length of a shoulder screw and a socket head shoulder 
screw is the length of the shoulder. The length of a headless fastener is 
the distance from one extreme point to the other, measured in a line par- 
allel to the axis of thee fastener. 


Length no - Length 


Screw 


- “9 


III. INVOICING 


The accuracy of the information contained on invoices is an essential 
element of the structure of the many new and creative programs Cus- 
toms has undertaken recently. These programs, including, but not lim- 
ited to, automated entry processing and pre-importation review, may 
only provide their benefits to the trade community as a whole if the data 
gathered are correct and complete. This concern for invoice accuracy is 
not new, but, as we progress in automation, accuracy becomes indis- 
pensable. 

Section 141.86 of the Customs Regulations concerns invoicing re- 
quirements. Subparagraph (a)(3) of the section specifically requires in- 
voices have the following information: 


“A detailed description of the merchandise, including the name 
by which each item is known, the — or quality, and the marks, 
numbers and symbols under ‘which sold by the seller or manufac- 
turer to the trade in the country of exportation, together with the 


Socket Head 
Shoulder Screw 
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marks and numbers of the packages in which the merchandise is 
packed.” 


A “detailed description” is one which enables an import specialist to 
properly fix the classification of imported merchandise. Accordingly, 
the invoice description must indicate any information which has a di- 
rect bearing on the proper classification of the imported item and it is 
incumbent upon the importer of record to ensure that the detailed de- 
scription is present on each invoice. 

Importers do not have to provide information that is not necessary to 
classify a specific item. However, they are responsible for giving the 
Customs Service the information that is needed. 


Invoice guidelines for the importation of bolts and screws should in- 
clude the following: 


Industry Standards: 
List all industry standards to which the fastener is made to conform. 
Description: 


Ifthe industry standard includes a prescribed method of designation, 
use that method. In all cases, include: all dimensions, number of threads 
per inch, product name, head type, point type and component material. 


Component Material: 
State the name of the material (which predominates by weight), e.g., 


steel, stainless steel, nickel, titanium, copper, etc. For fasteners of high 
nickel alloy; state percentage by weight of: iron, nickel and chromium. 


Grade: 
State the fastener grade, and identify the grading system. 
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Harmonized Tariff Schedule of the United States (2000) (Rev. 2) 


Annotated for Statice’ Reoorting Purposes 


Unk 
Artcie Descripton ot 
Quantty 


Screws, bolts, nuts, coach screws, screw hooks, rivets 
cotters, cotter pins, washers (including spring washers) and! 
similar articles, of iron or steel 
Threaded articles 
7318 11.00 Coach screws 


7318.12.00] 00 Other wood screws 


7318.13.00 Screw hooks and screw rings 


Having shanks or threads with a diameter of 
less than 6 mm 


Having shanks or threads with a diameter of 
6 mm or more 
7318.14 Self-tapping screws 
7318.14.10 Having shanks or threads with a diameter of 
less than 6 mm 


Of stainless stee’ 
Other 
7318.14.50] 00 Having shanks or threads with a diameter of 
6 mm or more 


Other screws and bolts, whether or not with their 
nuts or washers 
Bolts and bolts and their nuts or washers 
entered or exported in the same shipment 
Having shanks or threads with a dameter 
of less than 6 mm 


Having shanks or threads with a diameter 
of 6 mm or more 
Track bolts 
Structural bolts 
Bent bolts 
Other. 
With round heads 
With hexagonal heads 
Other 
7318.15.40 Machine screws 9.5 mm or more in length and 
3.2 mm or more in diameter (not including cap 
screws) 


7318.15.50 Studs 
0 Of stainiess stee! 
Other 
Other. 
7318.15.60 Having shanks or threads with a dameter 
of less than 6 mm 


Of stainiess steel 
Other 








1/ See subheading 9906.73.18 


Rates of Dut 


a eee ee ee 


Free (A+.B,CA.E 
I,J) 
3.7% (MX) 


Free (A.B,CA,E,IL 
J,MX) 


Free (A.B.CA.E.IL, 
J.MX) 


Free (A.B.CA.E.IL 





1.8% (MX) i 
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Harmonized Tariff Schedule of the United States (2000) (Rev. 2) 
Annotated for Statistical Reporting Purposes 
xv 


73-30 


Heading’ [Stat Una 
Subheading [Sut- Artcie Description a 
fix Quantty 


7318 (con.) Screws, bolts, nuts, coach screws, screw hooks, rivets, 
cotters, cotter pins, washers (including spring washers) 
and similar articles, of iron or steel (con. ) 

Threaded articles (con.) 
7318.15 Other screws and bolts, whether or not with their 
(con. nuts or washers (con. ) 
Other (con) 

7318.15.80 Having shanks or threads with e diameter 

of 6 mm or more 


Genera 


Free (A.B,CA,E,IL, }45% 
) 
2.8% (MX) 4 
Set screws 
Other: 
Socket screws: 
Of stainiess stee! 
Other 
Other. 
With hexagonal heads. 
Of stainiess stee! 
Other 
Other 
7318.16.00 Nuts 
Lugnuts 
Non-locking chrome-plated 
Locking 
Other 
Other 
Of stainless stee! 
Other 
7318.19.00 Other Free (A,B,CA,E,IL 
J,MX) 
Non-threaded articles: 
7318.21.00 Spring washers and other lock washers Free (A,B,CA,E,IL 
J,MX) 
Helical spring lock washers 
Other 
7318.22.00 Other washers 
7318.23.00 Rivets 
7318.24.00 Cotters and cotter pins Free (A,B,CA.E,IL. 
J,MX) 
7318.29.00 Other Free (A,B,CA,E,IL 
J,MX) 
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ADDITIONAL INFORMATION 
THE INTERNET 

The U.S. Customs Service’s home page on the Internet’s World Wide 
Web, provides the trade community with current, relevant information 
regarding Customs operations and items of special interest. The site 
posts information—which includes proposed regulations, news re- 
leases, Customs publications and notices, etc.—that can be searched, 
read on-line, printed or downloaded to your person computer. The web 
site was established as a trade-friendly mechanism to assist the import- 
ing and exporting community. The web site links to the Customs Elec- 
tronic Bulletin Board (CEBB), an older electronic system on which 
Customs notices and drafts were posted. Since December, 1999 the 
CEBB has been only accessible through the web site. The web site also 
links to the home pages of many other agencies whose importing or ex- 
porting regulations Customs helps to enforce. Customs web site also 
contains a wealth of information of interest to a broader public than the 
trade community—to international travelers, for example. 

The Customs Service’s web address is http://www.customs.gov. 


CUSTOMS REGULATIONS 

The current edition of Customs Regulations of the United States is a 
loose-leaf, subscription publication available from the Superintendent 
of Documents, U.S. Government Printing Office, Washington, DC 
20402; telephone 202-512-1800. A bound, 2000 edition of Title 19, 
Code of Federal Regulations, which incorporates all changes to the Cus- 
toms Regulations from April 1999 through March 2000, is also avail- 
able for sale from the same address. All proy-osed and final regulations 
are published in the Federal Register, which is published daily by the 
Office of the Federal Register, National Archives and Records Adminis- 
tration, and distributed by the Superintendent of Documents. Informa- 
tion about on-line access to the Federal Register may be obtained by 
calling (202) 512-1530 between 7 a.m. and 5 p.m. Eastern time. These 


notices are also published in the weekly Customs Bulletin, described be- 
low. 


CUSTOMS BULLETIN 

The Customs Bulletin and Decisions (“Customs Bulletin”) is aweekly 
publication that contains decisions, rulings, regulatory proposals, no- 
tices and other information of interest to the trade community. It also 
contains decisions issued by the U.S. Court of International Trade, as 
well as Customs-related decisions of the U.S. Court of Appeals for the 
Federal Circuit. Each year, the Government Printing Office publishes 
bound volumes of the Customs Bulletin. Subscriptions may be pur- 
chased from the Superintendent of Documents at the address and 
phone number listed above. 


IMPORTING INTO THE UNITED STATES 
This publication provides an overview of the importing process and 
contains general information about import requirements. The 1998 
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edition of Importing Into the United States contains much new and re- 
vised material brought about pursuant to the Customs Modernization 
Act (“Mod Act”). The Mod Act has fundamentally altered the relation- 
ship between importers and the Customs Service by shifting to the im- 
porter the legal responsibility for declaring the value, classification, 
and rate of duty applicable to entered merchandise. 

The 1998 edition contains a new section entitled “Informed Com- 
pliance.” A key component of informed compliance is the shared re- 
sponsibility between Customs and the import community, wherein 
Customs communicates its requirements to the importer, and the im- 
porter, in turn, uses reasonable care to assure that Customs is provided 
accurate and timely data pertaining to his or her importations. 

Single copies may be obtained from local Customs offices or from the 
Office of Public Affairs, U.S. Customs Service, 1300 Pennsylvania Ave- 
nue NW, Washington, DC 20229. An on-line version is available at the 
Customs web site. Importing Into the United States is also available for 
sale, in single copies or bulk orders, from the Superintendent of Docu- 
ments by calling (202) 512-1800, or by mail from the Superintendent of 


Documents, Government Printing Office, PO. Box 371954, Pittsburgh, 
PA 15250-7054. 


VIDEO TAPES 


The Customs Service has prepared a series of video tapes in VHS for- 
mat for the trade community and other members of the public. As of the 


date of this publication, four tapes are available and are described be- 
low. 

If you would like more information on any of the tapes described be- 
low, or if you would like to order them, please send a written request to: 
U.S. Customs Service, Office of Regulations and Rulings, Suite 3.4A, 
1300 Pennsylvania Avenue, NW, Washington, DC 20229, Attn: Opera- 
tional Oversight Division. Orders must be accompanied by a check or 
money order drawn on a U.S. financial institution and made payable to 
U.S. Customs Service. Prices include postage. 


e Rules of Origin for Textiles and Apparel Products is a two- 
hour tape aimed at increasing understanding of the new rules, 
which became effective July 1, 1996. Copies of this tape are 
available from many trade organizations, customs brokers, 
consultants and law firms, or it can be ordered from the U.S. 
Customs Service for $20.00. 

Customs Compliance: Why You Should Care is a 30-minute 
tape divided into two parts. Part I, almost 18 minutes in 
length, is designed to provide senior executives and others in 
the importing or exporting business with an overview of the 
significant features of the Customs Modernization Act and the 
reasons to adopt new strategies in order to minimize legal ex- 
posure under the Act. 

Part II is intended primarily for import/export compliance of- 
ficers, legal departments and company officers. About 12 min- 
utes long, Part II explains why Casi and the trade can 
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benefit from sharing responsibilities under Customs laws. It 
also provides viewers with legal detail on record keeping, po- 
tential penalties for noncompliance, and on the Customs 
prior-disclosure program. The cost is $15.00. 


Account Management: Team Building for World Trade, a 
13-minute tape on account management, discusses what ac- 
count management is and why there is a need for it. Account 
Management is a new approach to working with the trade in 
which a company is treated as an account, rather than being 
dealt with on a transaction by transaction basis. The tape in- 
cludes discussions with Customs account managers and rep- 
resentatives of importers (“accounts”) relating to the benefits 
of account management from the perspectives of the both the 
Customs Service and the trade community. The cost is $15.00. 
General-Order Warehousing: Rules for Handling Unclaimed 
Merchandise, 90 minutes long, was prepared jointly by the 
Customs Service and the trade community on the subject of 
general-order merchandise (unclaimed goods). The tape in- 

cludes question and answer discussions that define proce- 
dures required to implement the new general-order laws and 
regulations and why there is a need to have effective proce- 
dures for handling unclaimed goods. The cost is $15.00. 


INFORMED COMPLIANCE PUBLICATIONS 
The U.S. Customs Service has prepared a number of Informed Com- 


pliance publications in the “What Every Member of the Trade Commu- 
nity Should Know About: * * *” series. As of the date of this publication, 
the subjects listed below were available. The first date shown is the orig- 


inal publication date. The second date, if any, is the most recent revi- 
sion. 


at 
al 
gal 
* 

al 
gal 
al 
al 


. Customs Value (15/96, *Revised 12/99) 

. Raw Cotton: Tariff Classification and Import Quotas (5/13/96) 

. NAFTA for Textiles & Textile Articles (5/14/96) 

. Buying & Selling Commissions (16/96, Revised 1/2000) 

Fibers & Yarn (8/96) 

. Textile & Apparel Rules of Origin (110/96, Revised 11/98) 

. Mushrooms (10/96) 

. Marble (11/96) 

. Peanuts (11/96) 

0. Bona Fide Sales & Sales for Exportation (111/96, Revised 
1/2000) 

11. Caviar (2/97) 

12. Granite (2/97) 

13. Distinguishing Bolts from Screws (75/97, Revised 5/2000) 

14. Internal Combustion Piston Engines (5/97) 

15. Vehicles, Parts and Accessories (5/97) 

16. Articles of Wax, Artificial Stone and Jewelry (8/97) 

17. Tariff Classification (11/97) 

18. Classification of Festive Articles (11/97) 


KH OoIMPaP WNW r 
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. Ribbons & Trimmings (1/98) 

. Agriculture Actual Use (1/98) 

. Reasonable Care (1/98) 

. Footwear (1/98) 

. Drawback (3/98) 

. Lamps, Lighting and Candle Holders (3/98) 

. NAFTA Eligibility and Building Stone (3/98, Revised 12/98) 

. Rules of Origin (5/98) 

. Records and Recordkeeping Requirements (6/98) 

. ABC’s of Prior Disclosure (6/98) 

. Gloves, Mittens and Mitts (6/98) 

. Waste & Scrap under Chapter 81 (6/98) 

. Tableware, Kitchenware, Other Household Articles and Toilet 
Articles of Plastics (11/98) 

. Textile & Apparel Rules of Origin Index of Rulings (11/98) 

. Knit to Shape Apparel Products (1/99) 

. Hats and Other Headgear (under HTSUS 6505) (3/99) 

. Customs Enforcement of Intellectual Property Rights (6/99) 

. Classification of Children’s Apparel (6/99) 

. Accreditation of Laboratories and Gaugers (49/99, Revised 
3/2000) 

. Classification of Sets (9/99) 

. Marking Requirements for Wearing Apparel (9/99) 

. Fiber Trade Names & Generic Terms (11/99) 

. NAFTA Country of Origin Rules for Monumental & Building 
Stone (12/99) 

. Diodes, Transistors & Similar Semiconductor Devices (1/2000) 

. Soldering and Welding Machines and Apparatus (1/2000) 

. Cane and Beet Sugar (Quota, Classification & Entry) (1/00, 
Revised 3/2000) 

. Turbojets, Turbopropellers and Other Gas Turbines, (HTSUS 
8411) and Parts Thereof (1/2000) 

. Writing Instruments of Heading 9609 HTSUS (1/2000) 

. New Decisions on Candle Holders v. Decorative Glass Articles 
(2/2000) 

. Customs Brokers (3/2000) 

. Proper Deductions for Freight and Other Costs from Customs 
Value (3/2000) 

. Table and Kitchen Glassware (3/2000) 

. Coated Nonalloy Flat-Rolled Steel (3/2000) 

Customs Administrative Enforcement Process: Fines, 

Penalties, Forfeitures and Liquidated Damages (4/2000) 

. Wadding, Gauze, Bandages & Similar Articles (HTSUS 3005) 
(4/2000) 

. Tractors (HTSUS 8701) vs. Heavy Industrial Machinery 
(HTSUS 8429 & 8430) (4/2000) 

. Classification and Marking of Watches and Clocks (5/2000) 
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= indicates publications which are, or will be, available for download- 
ing from the Customs Electronic Bulletin Board or through Customs 
web site on the Internet: http://www.customs.gov 

1 denotes reprinted in 30/31 Customs Bulletin No.50/1, January 2, 1997; 
2 denotes reprinted in 32 Customs Bulletin No.2/3, January 21, 1998; 

3 denotes reprinted in 32 Customs Bulletin No. 51, December 23, 1998. 
4 denotes reprinted in 33 Customs Bulletin No. 51, December 22, 1999 


Check the Customs Internet web site for more recent publications. 


VALUE PUBLICATIONS 


Customs Valuation under the Trade Agreements Act of 1979 is a 
96-page book containing a detailed narrative description of the customs 
valuation system, the customs valuation title of the Trade Agreements 
Act (§402 of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (19 U.S.C. §1401a)), the Statement of Administrative 
Action which was sent to the U.S. Congress in conjunction with the 
TAA, regulations (19 CFR §$152.000-152.108) implementing the valu- 
ation system (a few sections of the regulations have been amended sub- 
sequent to the publication of the book) and questions and answers 
concerning the valuation system. A copy may be obtained from the U.S. 
Customs Service, Office of Regulations and Rulings, Value Branch, 
1300 Pennsylvania Avenue, NW, Washington, DC 20229. 

Customs Valuation Encyclopedia (with updates) is comprised of rele- 
vant statutory provisions, Customs Regulations implementing the 
statute, portions of the Customs Valuation Code, judicial precedent, and 
administrative rulings involving application of valuation law. A copy 
may be purchased for a nominal charge from the Superintendent of 
Documents, Government Printing Office, PO. Box 371954, Pittsburgh, 
PA 15250-7054. This publication is also available on the Customs Ser- 
vice Internet web site. 


‘The information provided i in this publication i is for general in- 
formation purposes only. Recognizing that many complicated 
factors may be involved in customs issues, an importer may 
wish to obtain a ruling under Customs Regulations, 19 CFR 
Part 177, or obtain advice from an expert (such as a licensed 
customs broker, attorney or consultant) who specializes in 
Customs matters. Reliance solely on the general information 
in this pamphlet may not be considered reasonable care. 


Additional information 1 may be also be obtained from Customs ports 
of entry. Please consult your telephone directory for a Customs office 
near you. The listing will be found under U.S. Government, Treasury 
Department. 


“Your COMMENTS ARE IMPORTANT” 


The Small Business and Regulatory Enforcement Ombudsman and 
10 regional Fairness Boards were established to receive comments from 
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small businesses about federal agency enforcement activities and rate 
each agency’s responsiveness to small business. If you wish to comment 


on the enforcement actions of U.S. Customs, call 1-888-REG-FAIR 
(1-888-734-3247). 


REPORT SMUGGLING 1-800-BE-ALERT 


Visit our Internet web site: http://www.customs.gov 





Index 


Customs Bulletin and Decisions 
Vol. 34, No. 25, June 21, 2000 


U.S. Customs Service 
Treasury Decisions 


Application of producers’ good versus consumers’ good test in 
determining country of origin marking 


General Notices 


Evaluation of and request for comments regarding the reconciliation 
prototype 
Receipt of an application for “Lever-Rule” protection ; 
What every member of the trade community should know about: 
Accreditation of laboratories and gaugers 
Bona fide sales and sales for exportation 
Buying and selling commissions 
Cane and beet sugar; quota, classification and entry 
Classification and marking requirements for watches & clocks . 
Coated non-alloy flat-rolled steel 
Customs administrative enforcement process: fines, penalties, forfeitures 
and liquidated damages 
Customs broker 
Diodes, transistors & similar semiconductor devices (HTSUS 8541) .. 
Distinguishing bolts from screws 
New decision on candle holders v. decorative class articles . 
Proper deductions of freight and other costs from customs value 
Soldering and welding machines and apparatus 
Table and kitchen glassware 
Tractors (HTSUS 8701) versus heavy industrial machinery ( (HTSUS S 842 
& 8430) 
Turbojets, turbopropellers, and other gas turbines (HTSUS 8411), and 
parts thereof 
Wading, gauze, bandages, and similar articles (Heading 3005, HTSUS) 
Writing Instruments of Heading 9609, HTSUS 


CUSTOMS RULINGS LETTERS AND TREATMENT 
Tariff classification: 
Modification: 
Concept of sale for exportation 
Modification and revocation: 
Shoe accessories 
Modification/revocation: 
Women’s poncho-like garment 
Proposed modification/revocation: 
Man’s jacket and a pair of bib-and-brace overalls 
Proposed revocation: 
Tree stake kit 
Federal Recycling Program 
Printed on Recycled Paper 
U.S. G.P.0. 2000-461-850-80091 











